IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GEORGE LEI TCH, et al. : CIVIL ACTI ON
. :
MM INC. . et al. : NO. 03- 4344
MVEMORANDUM
Bartle, J. February 10, 2005

Twenty-five present and fornmer Court Security Oficers
("CSO s") bring this action against the United States Marshal s
Service ("USM5"), the United States Departnent of Justice, the
United States (collectively the "federal defendants"), and their
enpl oyer, WM Inc. ("MWM). Those CSO s who have been
termnated claimthey were wongfully discharged, and al
plaintiffs claimthey were wongfully made to pay for nedica
exam nati ons.

Before the court are: (1) the notion of the federal
def endants to dismss the plaintiffs' third anended conplaint,?
or in the alternative, for summary judgnment; (2) the notion of
MM to dismss partially the third amended conplaint, or in the

alternative, for partial sunmary judgnent; and (3) the notion of

1. The notions were filed with respect to the second anended
conplaint. W have since allowed the filing of a third anmended
conplaint to add an additional plaintiff and will deemthe
current notions to be applicable to this |atest pleading.



MM for partial judgnent on the pleadings and for partial sumrary
j udgnent . 2
l.

The plaintiffs have anended their conplaint three tines
during the course of this case. W have ruled on previous
notions of the defendants to dismss and for summary judgnent.

By Order dated July 21, 2004, we determned that the plaintiffs
were enpl oyed by WM rather than by the USM5, and we di sm ssed
certain clains for relief and granted sunmary judgnent in the

def endants' favor with respect to others. Leitch v. WM No.

Cv.A 03-4344, 2004 W 1638132 (E.D. Pa. July 22, 2004). Si x
clainms remain against WM As to the federal defendants, al
that remains is a procedural due process claimunder the Fifth
Amendnent brought by the seven termnated plaintiffs, George
Leitch, WIIliam Burge, Lawence Churm Donald Friel, Gegory
Scor zaf ave, Donald Smth, and Benjam n Adans.

The seven term nated plaintiffs currently allege: (1)
violation of their right to procedural due process guaranteed by
the Fifth Amendnent; (2) violation of the Rehabilitation Act, 29
US C 8 701 et seq.; (3) breach of contract and; (4) "concert of
action.” One termnated plaintiff, Leitch, also has a claimfor:
(1) violation of the Arericans with Disabilities Act ("ADA"), 42
U S. C. 8§ 12101 et seq., and the "New Jersey Handi capped Act, "3

2. MMhas filed an answer with respect to certain clains in the
third amended conpl ai nt.

3. These two clains for relief are |listed as one cause of action
in the third anended conplaint. It refers to the "New Jersey
(conti nued. ..)



and (2) violation of the Age Discrimnation in Enploynment Act
("ADEA"), 29 U. S.C. 8 621 et seq. The eighteen plaintiffs who
are still enployed by MW only join in this action with respect
to the breach of contract clai magai nst WM
1.
Under the Federal Rules of Civil Procedure, on both a
Rul e 12(b)(6) notion to dismss and a Rule 12(c) notion for

j udgnment on the pleadings, we accept all well-pleaded facts in

the conplaint as true. In re Rockefeller Gr. Prop., Inc. Secs.
Litig., 311 F.3d 198, 215 (2002); Turbe v. Governnment of the

Virgin Islands, 938 F.3d 427, 428 (3d G r. 1991). In addition,

we may consider matters of public record, and authentic docunents
upon which the conplaint is based if attached to the conplaint or

as an exhibit to the notion. Oshiver v. Levin, Fishbein, Sedran

& Berman, 38 F.3d 1380, 1391 (3d Cir. 1994); Pension Benefit

GQuar. Corp. v. Wiite Consol. Indus., Inc., 998 F.2d 1192, 1196-97

(3d Gir. 1993) (citations omtted). A notion for judgnent on the

pl eadi ngs under Rule 12(c) is judged under the sane standards as

3.(...continued)

Handi capped Act" without citation. W presune the plaintiffs are
referring to the New Jersey Law Agai nst Discrimnation, N. J.

Stat. Ann. 8§ 10:5-1 et seq.

4. The eighteen naned plaintiffs listed in the third anmended
conpl ai nt who have not been term nated by MVM are Donald L
Auman, Carl Benjanmin, Dean D. Deitz, Robert J. Haegel e, Ernest
Hunphreys, Jr., Al Juliano, Leonard J. Kane, Richard B. Kraczek,
Victor W Krzew nski, Lawence R Kuhns, Richard Lorenzo, Edward
M Martin, Harry M Mntville, Paul E. Musheno, Joseph J.
Piccolo, Jr., Kenneth Schwartzkopf, Melvin A Weast, and Robert
P. Wonel dorf, Sr.



a notion to dismss pursuant to Rule 12(b)(6). Turbe, 938 F.2d
at 428.

If the parties rely on affidavits or other nmaterials
not properly considered on a Rule 12(b)(6) or 12(c) notion, the
court will treat the notion as one for summary judgment under
Rul e 56. Under Rule 56(c) of the Federal Rules of G vil
Procedure, we may grant summary judgnment only "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party

is entitled to summary judgnent as a matter of |law " Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986). A dispute is

genuine if the evidence is such that a reasonable jury could
return a verdict for the non-noving party. 1d. at 254. W
review all evidence and nmake all reasonable inferences fromthe
evidence in the light nost favorable to the non-novant. See

Wcker v. Consol. Rail Corp., 142 F.3d 690, 696 (3d Cir. 1998).

The non-noving party may not rest upon nere allegations or
deni al s but nust set forth specific facts showing there is a

genuine issue for trial. Lujan v. Nat'l Wldlife Fed' n, 497 U.S.

871, 888 (1990).
[l
Al of the plaintiffs either work or have worked as
CSO s in federal courthouses in New Jersey or Pennsylvania as a
result of a contract ("Third Crcuit Contract") between the USMS
and their enployer WM a private security conpany. All of them

bel ong to one of several |abor unions, each of which entered into



a Col | ective Bargaining Agreenent ("CBA"') with MM which governed
certain ternms of the plaintiffs' enploynent.

According to the terms of the Third Crcuit Contract,
in order to be stationed at the federal courthouses, each CSO has
to meet certain medical and physical requirenments as tested by an
annual exam nation in order to be certified. Between 2002 and
2004, MM discharged the termnated plaintiffs after they
purportedly failed to neet recently adopted nedi cal and physi cal
certification requirenents of the USMS.

| V.

We begin with the notion of the federal defendants to
dismss the third anended conplaint. The only remaining claim
against themis by the termnated plaintiffs for an all eged
violation of their Fifth Anmendnment right to procedural due
process. These plaintiffs appear to be seeking both damages and
injunctive relief. Cains against the United States and its
agenci es that seek nonetary damages for constitutional violations
nmust be dism ssed for |ack of subject matter jurisdiction.

Federal Deposit Ins. Co. v. Meyer, 510 U. S. 471, 486 (1994). To

the extent the termnated plaintiffs seek nonetary damages, we
will grant sunmary judgnent in favor of the federal defendants.
I nsofar as the termnated plaintiffs seek injunctive relief
agai nst the federal defendants, this court does have
jurisdiction. 5 U S C. § 702.

The term nated plaintiffs' procedural due process
clainms for non-nonetary relief against the federal defendants may

proceed only if they allege that government action deprived them



of a constitutionally-protected |iberty or property interest.

See Bd. of Regents v. Roth, 408 U. S. 564, 569 (1972). As these

plaintiffs have not pleaded the deprivation of any |iberty
interests, we limt our discussion to property interests. They
must show that they have a "legitimte claimof entitlenent” to a
property interest created by independent sources such as state
law. 1d. at 577. The termnated plaintiffs argue that they have
a protected property interest in their enploynent by MM and were
entitled to an opportunity to challenge the revocation of their
CSO credentials and the subsequent term nation of their
enpl oynent .

The general rule in Pennsylvania is that an enpl oyee
does not have a legitimte expectation of entitlement in his

enpl oynent. See Di bonaventura v. Consol. Rail Corp., 539 A 2d

865, 867 (Pa. Super. Ct. 1988). Pennsylvania |aw presunes that
all enploynent is at-will, unless the enpl oyee can "show fromthe
ci rcunst ances surroundi ng the undertaki ng of enploynent that the
parties did not intend the enploynent to be at-will." 1d.
However, "[g]overnnent enployees who are entitled to retain their
positions unless dism ssed for cause have a property interest

protected by due process considerations.” Veit v. North Wil es

Bor ough, 800 A 2d 391, 398 (Pa. Commw. Ct. 2002); see also
Cleveland Bd. of Educ. v. lLoudermll, 470 U S. 532, 538-39

(1985). Although the term nated plaintiffs are not governnment
enpl oyees, there is authority for the proposition that private
enpl oyees covered by a just cause provision are entitled to

procedural due process protections when the governnment interferes



with their enploynent as alleged here. See Merritt v. Mckey,

827 F.2d 1368 (9th Cir. 1987); Stein v. Bd. of New York, 792 F.2d

13 (2d GCr. 1986); Alexander v. Hargrove, No. G v.A 93-5510,

1994 W. 313059, at *3 (E.D. Pa. June 28, 1994).

It is undisputed that all of the termnated plaintiffs
were covered by CBA' s that included | anguage that their
enpl oyment could be term nated for just cause. Wth the
exception of plaintiff Smth, however, the CBA s covering each of
the termnated plaintiffs qualify the just cause provision.®> W
address each CBA in turn.

The CBA of Leitch, Friel, and Adanms, who were working
in New Jersey, provided:

After conpletion of the probationary period,

no enpl oyee shall be dism ssed or suspended

wi t hout just cause unless the enpl oyee is

renmoved from working under [ WM s] contract

with the Governnent based upon an oral or

witten request by the Governnent, or the

enpl oyee's credentials are denied or
ternm nated by the [ USMS]

New Jersey CBA Art. X (enphasis added). W previously anal yzed
this |l anguage in the context of Friel's and Leitch's breach of
contract clains against WM Leitch, 2004 W. 1638132. W found
that they could not "establish that they had any rights to

continued enploynent with MMMin the face of such contractua

5. The federal defendants argue that a CBA that becane effective
after the termnation of Smth's enploynment applies to him This
| ater CBA, unlike the one in effect at the time of Smth's

enpl oynment term nation, contains |anguage qualifying the just
cause provision. W find this argunment to be without nerit.

Whet her Smth had a protected property interest nust be defined
by the terms of the CBAin effect at the tinme his enploynent was
t er m nat ed.



| anguage. Their ability to challenge their term nation for |ack
of just cause was obviously conditioned on their continued
deputi zation by the USMs." |1d. at *10. Here too, we find that
in light of this |anguage, these three plaintiffs could not have
had any "legitimate expectation of entitlenent” in their
enpl oyment in the event their CSO credentials were denied by the
USMS.

Qur ruling is consistent with two other cases, Hatfield

v. Johnson Controls, Inc., 791 F. Supp. 1243 (E.D. Mch. 1992)

and Int'l Union, Security, Police, and Fire Professionals of

Anerica, v. United States Marshal's Service, No. Cv.A 04-2234,

2004 W 2997886 (S.D.N. Y. Dec. 27, 2004). Hatfield recognized
that parties may create an enploynent contract that is at-will in
some circunstances and qualified by a just cause provision in

ot her circunstances. 791 F. Supp. at 1250-51. "[C]ertain

enpl oyee conduct may result in i mrediate discharge ... [while]

all other conduct is subject to just-cause standards.” [d. In

Int'l Union, summary judgment on a procedural due process claim

was granted in favor of the defendant USMS on substantially
simlar facts to the case at bar.® 2004 W 2997886 at 11.’ The
court determned that the CBA pertaining to the CSO plaintiff did

6. As was done here, the defendant in [Int'l Uni on denom nated
its notion as one to dismss "or in the alternative, for summary
judgnment." Because both parties in that case submtted
statenents of undisputed facts, along with affidavits and
exhibits in support, the court treated the notion as one for
sumary j udgnent .

7. At this tinme, page references are not provided within the
docunent. W refer to the relevant pages as they appear in our
printed version.



not require just cause if his '"credentials are denied or
term nated by the Marshals Service.' 1d. at 10. The court found
that the plaintiff did not have "any entitlenment to enpl oynent,
but rather [his enploynment was conditioned] on [his] ability to
satisfy the particular nedical standards of the Marshal's
Service." 1d. Again we find this to be the situation with
respect to Leitch, Friel, and Adans.?®

Leitch, Friel and Adans nake an alternative argunent
that they had a constitutionally protected property interest in
their nedical certifications by the USMS and therefore had a
right to challenge their denial. W are not persuaded. They
have not cited, nor has our independent research uncovered, any
case holding that nedical certifications are property interests
recogni zed under Pennsylvania law. Instead, they nmerely point to
numer ous cases fromother jurisdictions that assune, w thout
deciding, that certifications of this kind are property interests

protected under the Fifth Anendnent. See e.qg. Holnes v. Helns,

705 F.2d 343, 345 (9th Gr. 1983); Gahamv. Nat'l Transp. Safety

Bd., 530 F.2d 317, 320 (8th Cr. 1976). These cases did not find
it necessary to anal yze whether nedical certifications were
recogni zed as protected property interests under state | aw

because they found that the governnment had nonet hel ess provi ded

8. Plalntlffs inaccurately argue that this case is inapposite
because it "was dismissed on its facts as haV|ng denonstrat ed

t here was adequate and proper due process"” provided to the
plaintiff CSO. This reading of the case is incorrect. The court
did not reach the question of whether procedural due process was
afforded to the plaintiff because it found that he did not
possess a constitutionally protected property interest in his
enpl oynent .



adequat e procedural protections for the denial of the nedical
certifications.

Furthernore, nowhere in the Third Crcuit Contract is
t here | anguage that these certifications nay only be revoked or
deni ed upon just cause. The parties argue about whether a
reading of the Third G rcuit Contract evidences a "nutually
explicit understandi ng" between the federal defendants and the
termnated plaintiffs that the nmedical certifications are

property interests. This phraseology is found in Latessa v. New

Jersey Racing Conmin, 113 F.3d 1313, 1318 (3d G r. 1997).

Lat essa states that in the case of public enpl oynent, protected

property interests may be created by mutual Iy explicit
under st andi ngs' between a governnment enpl oyer and enpl oyee" that
"just cause” will be a prerequisite to the deprivation of the
asserted interest. 1d. (citation omtted). First, we have

al ready held that all of the plaintiffs were enployed by WM a
private entity, rather than by the federal defendants. Leitch,
2004 W. 1638132, at *5. The plaintiffs have no contract with the
federal defendants. Thus, as between the plaintiff CSO s and the
federal defendants, there can be no mutually explicit
understanding of a property interest in the nedical
certifications derived fromthe Third Crcuit Contract.

Mor eover, the very |l anguage of the Third Crcuit Contract

evi dences that the termnated plaintiffs could have no

"l egitimate expectation of entitlenent” in their nedical

certifications. The Third Crcuit Contract provides, in relevant

part:



Any enpl oyee provided by [WM that fails to

nmeet the requirenents of the Contract,

including but not limted to, the terns,

condi tions, performance, nedical, and

physi cal standards outlined ... may be

removed from perform ng services for the

Government under this Contract upon witten

request of the Contracting O ficer.

The [ USMS] reserves the right at all tines to

determ ne the suitability of any [ WM

enpl oyee to serve as CSO
Third Crcuit Contract, 8 H3(a), (b).

We therefore find that plaintiffs Leitch, Friel, and
Adans did not have a constitutionally protected property interest
in their enploynment. W also find that none of these term nated
plaintiffs had a protected property interest in their nedical
certifications. Therefore, summary judgnment will be granted in
favor of the federal defendants with respect to the procedural
due process clains of Leitch, Friel, and Adans.

At the tinme of their termnation, plaintiffs Burge,
Churm and Scorzafave were working in courthouses in either
Scranton or Pittsburgh, Pennsylvania and were covered under CBA' s
wi th language different fromthat governing Leitch, Friel, and
Adans, who were working in New Jersey. The CBA's for Burge,
Churm and Scorzafave provided that MM "shall have the right to
di scharge, discipline, or suspend any enpl oyee for just cause."”
Scranton CBA, Art. 9(A); Pittsburgh CBA, Art. 9(A). These CBA' s
al so stated: "Any new enpl oyee not granted a security cl earance
that is required by the controlling governnental agency shall be
di scharged wi thout recourse to grievance or arbitration

procedure.” Scranton CBA, Art. 9(B)(enphasis added); Pittsburgh
CBA, Art. 9(B)(enphasis added).



As with the New Jersey CBA, Article 9 of these CBA' s
contenplate a termof enploynent that is partially term nable at-
will and partially term nable for just cause only. Unlike the
New Jersey CBA, however, the qualification of the just cause
standard in these CBA's is |imted to the denial of a specific

type of CSO credential — security clearances. The federa

def endants point to | anguage el sewhere in the CBA that "[ WM nay
require, as a condition of initial and continued enpl oynent, that
appl i cants and enpl oyees submit to physical exam nations, to
determ ne fitness for duty under standards set and adjudi cated by
the U S. Marshal's Service." Scranton CBA, Art. 23; Pittsburgh
CBA, Art. 23. W agree that this |anguage provides that a
successful physical exam nation is a necessary condition of
enpl oynment. However, this |anguage is not found in the section
of the CBA on discharges, which contains an unqualified just
cause provi sion.

The federal defendants also reference Article 28 of the
CBA' s covering Burge, Churm and Scorzafave. This is a
"Governnment Supremacy” clause that states:

The Uni on acknow edges that [ WM has entered
into [the Third GCrcuit Contract] with the
Governnment to provide services under specific
terns and conditions, and that the CGovernnent
has broad discretion to direct the activities
of [WM wthin the scope of the [Third
Crcuit Contract]. [MWM w Il discuss any
changes with Union prior to their

i npl enentation. These discussions wll be
hel d to ensure the changes have no effect, or
a mniml adverse effect, on the current
[CBA]. If the changes woul d cause conflicts
with the CBA, [WM and the Union w |
endeavor to renegotiate that particul ar
section of the CBA;, all w th acknow edgnent



by Union of the obligation of [WM to conply
wi th the Governnent directive.

Scranton CBA, Am Art. 28; Pittsburgh CBA, Am Art. 28. W
di sagree with the federal defendants that this | anguage "nakes
clear ... that directives issued by the Marshals Service may
super sede the understandi ngs of MVM and the union as set forth in
the CBA." As we read this language, it sinply allows the
Government "broad discretion to direct the activities of [ WM
within the scope of the [Third Grcuit Contract]." It does not
deal with the nedical or physical conditions of CSOs. At this
point, it is not apparent that the federal defendants are
entitled to sunmary judgnent agai nst Burge, Churm and Scorzafave
except to the extent that they are seeking danmages. O course,
as stated above, they have no property interest in their medical
certifications.

The remaining plaintiff, Smth, was working in W/I kes-
Barre, Pennsylvania, under a CBA between MVM s predecessor and
the federal defendants at the tine his enploynent was term nated.
MM had taken over as his new enpl oyer and had entered into the
Third Crcuit Contract with the federal defendants but had not
yet entered into a CBAwith Smth's union. Smth's CBA contains
explicit, unqualified | anguage that enploynment term nations would
be for "just cause only."™ There is insufficient evidence in the
record as of yet, however, to allow us to nake a determ nation as
to whet her MWVM was bound by Smith's CBA. Therefore, sumary
j udgnment against Smith will be denied except to the extent that
he i s seeking danmages. Again, he has no property interest in his

medi cal certification.



Qur conclusions with respect to all seven of the
termnated plaintiffs is consistent with our orders in two

factually simlar cases, Wlson v. WM 1Inc., Cv.A No. 03-4514,

2004 W 1119926 (E.D. Pa. May 18, 2004), and McGovern v. WM

Inc., Gv.A No. 04-2541, 2004 W. 2554565 (E.D. Pa. Nov. 9,
2004). We allowed the plaintiffs' procedural due process clains
to proceed for non-nonetary relief in those cases because their
CBA' s contai ned unqualified just-cause provisions. Likew se, the
four term nated CSO s who worked in Pennsylvania —Burge, Churm
Scor zafave, and Smth® —all worked under CBA's with unqualified
just cause provisions. In contrast, the three term nated
plaintiffs who worked in New Jersey —Leitch, Friel, and Adans —
were covered by a CBA that elimnated the just cause standard in
situations where their CSO credentials had been denied or revoked
by the USNMS.

V.

W now address the notions of WM First, MM noves
for dismssal of, or for summary judgnent on, the procedural due
process clainms of the termnated plaintiffs. MMraises an issue
not argued by the federal defendants that regardl ess of whether
the termnated plaintiffs had a protected property interest in
their enploynment, their clains nust fail because they "did not
grieve their term nations pursuant to the applicable collective
bar gai ni ng agreenent."” Again, a procedural due process claim

under the Fifth Amendnent requires us initially to determ ne

9. As we have previously nentioned, although Smith's CBA
cont ai ned an unqualified just-cause provision, it is yet to be
det erm ned whet her MWWM was bound by this provision.



whet her the plaintiff was deprived of a protected interest due to

sone government action. See Cospito v. Heckler, 742 F.2d 72, 80

(3d Cir. 1984). Only upon a finding of a protected interest do
we inquire into whether the deprivation was w thout due process.
See id. Since we have already determned that plaintiffs Leitch
Friel, and Adans did not possess protected property interests, an
inquiry into whether they failed to take advantage of internal
gri evance procedures and whet her those procedures are
procedural |y adequate is unnecessary. Therefore, sumary
judgment will be granted in MWM s favor on the procedural due
process clainms of Leitch, Friel, and Adans.

As to the other four term nated plaintiffs, Burge,
Churm Scorzafave, and Smth, we will assunme, w thout deciding,
for purposes of this notion, that they each had a protected
property interest in their enploynent. "In order to state a
claimfor failure to provide due process, a plaintiff nmust have
t aken advantage of the processes that are available to himor
her, unless those processes are unavail able or patently

i nadequate.” Alvin v. Suzuki, 227 F.3d 107, 116 (3d Cr. 2000).

The Scranton and Pittsburgh CBA's nake cl ear that
Burge, Churm and Scorzafave were entitled to internal grievance
procedures. These CBA's outline detailed grievance and
arbitration procedures that apply to all enploynent term nations.
They provide without |imtation that "[a]ny grievance invol ving
di scharge or other discipline my be comenced at Step One of
this procedure. Witten grievance shall be presented to the

Contract Manager through the site supervisor or his/her designees



within ten (10) days after the occurrence of the facts giving
rise to the grievance."”™ Scranton CBA, Art. 10(C); Pittsburgh
CBA, Art. 10(C. WM has presented an undi sputed decl aration
that Burge, Churm and Scorzafave never grieved their

term nations through WM s internal procedures. Even assum ng,
wi t hout deciding, that a protected property interest is at stake,
sumary judgnent nust be granted in favor of MM and agai nst
these three plaintiffs on their procedural due process clains
because they failed to take advantage of facially adequate

gri evance procedures. See Alvin, 227 F.3d at 118.

MM al so submits an undi sputed declaration that Smth
never grieved his termnation through its internal procedures.
Agai n, assum ng that MVM was bound by his CBA and that he had a
protected property interest, neither party has provided the
conpl ete | anguage of the Wl kes-Barre CBA as it relates to
gri evance procedures. At this tinme, we can nmake no determ nation
of whether he failed to take advantage of grievance procedures to
whi ch he was entitled. Thus, summary judgnent in WM s favor on
Smth's procedural due process claimw ||l be denied.

MM further asks for dism ssal of, or summary judgnent
on, the breach of contract clainms. Al of the plaintiffs allege
that MVM breached the applicable CBA's by requiring each CSO to
pay for nedical testing. MM argues that the plaintiffs failed
to file grievances according to the provisions of their
respective CBA's. In their response, the plaintiffs "concede
t hat point and hereby wi thdraw any clai mfor reinbursenent of

medi cal testing expenses.” Therefore, all breach of contract



claims will be dismssed. This is the only claimfor relief also
brought by the non-termnated plaintiffs and thus these 18
plaintiffs will be dism ssed fromthe case.

MM next noves for judgnment on the pleadings on the
termnated plaintiffs' concert of action claim MM correctly
states that, under Pennsyl vania comon |law, it cannot be |iable
for acting in concert with the federal defendants tortiously to
interfere with the enploynent contract between itself and the
termnated plaintiffs. "[A] party cannot be liable for tortious

interference with a contract to which he is a party.” M chael son

v. Exxon Research and Eng'g Co., 808 F.2d 1005, 1007-08 (3d Gr

1987) (citing dazer v. Chandler, 200 A 2d 416, 418 (Pa. 1964)).

The term nated plaintiffs assert that despite the "concert of
action" termnology in their third anended conplaint, it is in
reality a cause of action under the ADA

Because we are dealing with notice pleading, we accept
the termnated plaintiffs' contention that Count Six is an ADA
claim However, there is of record an undi sputed affidavit that
Friel, Burge, Churm Scorzafave, and Smith did not file
adm nistrative charges with the EECC. Only Leitch has cone forth
wi th evidence that he had filed such charges. MM presents no
affidavit with respect to Adans, who all eges that he has nade
such a filing. Summary judgment will be granted in WM s favor
with respect to Friel, Burge, Churm Scorzafave, and Smth, while

it will be denied with respect to Leitch and Adans. '

10. We note that Count Six is duplicative of Count Two.



Finally, MVM noves for the entry of summary judgnent in
its favor on the claimof the term nated plaintiffs under 8§ 501
and 504 of the Rehabilitation Act. Section 501 of the Act works
to prevent disability discrimnation by federal departnents,
agencies, and instrumentalities. 29 U S.C. 8§ 791(b); see Freed

v. Consol. Rail Corp., 201 F.3d 188, 191 (3d G r. 2000). As WM

is not a federal departnent, agency, or instrunmentality, it
cannot be |iable under this section.

Section 504 "bars both federal agencies and private
entities that receive federal funding fromdiscrimnating on the
basis of disability.” See Freed, 201 F.3d at 191; 29 U S.C
8§ 794(a)(2). The parties do not dispute that WM "is a
contractor for the United States Marshals Service." However,
"[a] sinple conpensatory contractual relationship with the

federal government does not nake the contracting party a

reci pient of federal financial assistance.” Bowers v. Nat'l

Col l egiate Athletic Ass'n, 118 F. Supp. 2d 494, 531 (D.N.J. 2000)

(citing DeVargas v. Mason & Hanger-Silas Mason Co., 911 F.2d

1377, 1382 (10th Cr. 1990). If MVMis given conpensation in
exchange for services provided, and there is "no governnenta

intent to give [WM a subsidy,” then WM is not covered by

8§ 504. DeVargas, 911 F.2d at 1383; see also Bowers, 118 F. Supp.

2d at 531. The termnated plaintiffs do not dispute WM s
affidavit that it is providing services in exchange for its
conpensation and that it is not the recipient of a governnent
subsidy. Therefore, sunmary judgnment will be granted in MM s

favor on this claim



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
GEORGE LEITCH, et al. ) CVIL ACTI ON
V.

MM INC. . et al. : NO. 03- 4344
ORDER

AND NOW this 10th day of February, 2005, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of the United States Marshals Service,
t he Departnent of Justice, and the United States ("federal
defendants”) to dismss plaintiffs' third anended conpl aint, or
in the alternative, for summary judgnent is GRANTED in part and
DENIED in part;

(2) the notion for summary judgnent of the federal
defendants is GRANTED with respect to plaintiffs George Leitch
Donal d Friel, and Benjam n Adans;

(3) judgnent is entered in favor of defendants the
United States Marshals Service, the Departnent of Justice, and
the United States and against plaintiffs George Leitch, Donald
Friel, and Benjam n Adans;

(4) the notion for summary judgnment of the federal
defendants is GRANTED as to plaintiffs WIIliam Burge, Law ence
Churm Gregory Scorzafave, and Donald Smth to the extent they

seek nonetary danages;



(5) judgnent is entered in favor of defendants the
United States Marshals Service, the Departnent of Justice, and
the United States, and against plaintiffs WIIliam Burge, Law ence
Churm Gregory Scorzafave, and Donald Smth to the extent they
seek nonetary danages;

(6) the notion of the federal defendants to dismss
or, inthe alternative, for summary judgnent is otherw se DEN ED

(7) the notion of defendant WM Inc. to dismss
partially the third amended conplaint or, in the alternative, for
partial summary judgnent is GRANTED in part and DENIED in part;

(8) the notion of defendant WM Inc. for parti al
sumary judgnent is GRANTED with respect to the procedural due
process clainms of plaintiffs George Leitch, Donald Friel,
Benjami n Adans, WIIliam Burge, Lawence Churm and G egory
Scor zaf ave,;

(9) judgnent is entered in favor of defendant MM
Inc. and against plaintiffs George Leitch, Donald Friel, Benjamn
Adans, WIIliam Burge, Lawence Churm and G egory Scorzafave on
their procedural due process cl ais;

(10) the notion of defendant MWM Inc. for partia
summary judgnent is DENIED with respect to the procedural due
process claimof plaintiff Donald Smth;

(11) the notion of defendant MWVM Inc. to dismss the
breach of contract claimas to all plaintiffs is GRANTED

(12) the notion of defendant MWVM Inc. for partial
j udgnment on the pleadings and for partial sunmary judgnent is

GRANTED in part and DENIED in part;



(13) the notion of defendant MVM Inc. for partial
sumary judgnent is GRANTED with respect to the Rehabilitation
Act claimas to plaintiffs George Leitch, Donald Friel, Benjamn
Adans, WIIliam Burge, Lawence Churm G egory Scorzafave, and
Donal d Smit h;

(14) judgnment is entered in favor of defendant WM
Inc. and against plaintiffs George Leitch, Donald Friel, Benjamn
Adans, WIIliam Burge, Lawence Churm G egory Scorzafave, and
Donald Smith with respect to their Rehabilitation Act cl ains;

(15) the notion of defendant MWVM 1Inc. for partial
sumary judgnent is GRANTED with respect to the "concert of
action/ ADA claim' as to plaintiffs Donald Friel, WIIiam Burge,
Lawrence Churm G egory Scorzafave, and Donald Smth;

(16) judgnment is entered in favor of defendant WM
Inc. and against plaintiffs Donald Friel, WIIiam Burge, Law ence
Churm Gregory Scorzafave, and Donald Smth with respect to the
"concert of action/ADA claint; and

(17) the notion of defendant MWVM Inc. for partial
j udgnment on the pleadings or for partial summary judgnent is
ot herwi se DEN ED.

BY THE COURT:

[s/ Harvey Bartle III




