IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
: NO. 00-567-1
V.
: ClVIL ACTI ON
JAMES RUSSELL : NO. 03-5183
VEMORANDUM
Bartle, J. February 3, 2005

Before the court is petitioner's notion to vacate, set
aside or correct sentence under 28 U.S. C. § 2255.

Petitioner pleaded guilty to one count of retaliating
against a witness in violation of 18 U . S.C. 8§ 1513(b)(2) and was
sentenced to 53 nonths in prison on August 3, 2001 to run
consecutively to a state sentence. On Decenber 19, 2001, the
Court of Appeals granted his notion for voluntary dism ssal of
his appeal. On Septenber 15, 2003, he filed his notion under 28
U S.C. § 2255. This court disnmssed petitioner's 8§ 2255 notion
as untinely filed. While not challenging the untineliness of the
notion, the Court of Appeals, on Cctober 26, 2004, vacated our
di sm ssal and remanded on the ground that petitioner was not
gi ven an opportunity to excuse the delay. On Novenber 9, 2004,
this court entered the follow ng Oder:

AND NOW this 9th day of Novenber, 2004, it
i s hereby ORDERED t hat:

(1) nrnovant Janes Russell nmay file with this
court and serve upon the Governnent no | ater
t han Decenber 9, 2004, a response setting
forth the reasons why this court should not



di snmiss his notion under 28 U . S.C. § 2255 for
being filed too | ate;

(2) if novant relies on |lack of conpetency,
he nust attach | egible copies of his nedical
records to whatever response he files; and

(3) the Governnment may file and serve within
15 days thereafter any responsive brief.

Petitioner filed a response on Decenber 6, 2004 in
whi ch he alleged nental inconpetency. Attached was a redacted
report of Dr. Frederick E. Wawrose dated June 9, 2004. On
Decenber 21, 2004, we entered an Order requiring petitioner to
produce a full and conplete copy of said report on or before
January 14, 2005. W further stated, "Failure to do so may
result in the dismssal of his notion under 28 U S.C. § 2255."
On January 3, the court received a letter frompetitioner, which
stated in relevant part that: "The sole purpose of nme bl ocking
out several paragraphs within the report is because its [sic]

conpletely irrelevant to the circunstances and confidenti al

information. It contains information that if ingested in the
wrong nature could be used against nme ...." Nonethel ess, he
added, "I have sent to obtain full and conplete copies of the

report of Dr. Frederick E. Wawrose and as soon as | receive them
| wll supply this court with such."

On January 18, 2005 we received frompetitioner an
undreacted copy of Dr. Waw ose's June 9, 2004 report. Dr.
Wawr ose, a consulting psychiatrist, had prepared this report
pursuant to an order of The Honorable Fredric J. Amrernan,

Presi dent Judge of the Court of Common Pleas of Clearfield
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County, Pennsylvania in connection with state charges agai nst
petitioner of aggravated assault, sinple assault, harassnent, and
havi ng a prohibited weapon. As to his ability to understand the
crimnal proceedings, Dr. WAaw ose concl uded:

It is my opinion, to a reasonabl e degree of
psychiatric certainty, that:

1. Russell has the capacity to understand
the nature of the crimnal proceedi ngs
agai nst himand the seriousness of the

char ges.

2. Russell has the ability to assist in his
own defense.?

Wawr ose Report, June 9, 2004, 3-4.

Petitioner has recently noved for a psychiatric
exam nation under 18 U S.C. § 4241, presumably to excuse his
tardiness in filing his 8 2255 notion. However, in light of Dr.
Wawr ose's report, there is no

reasonabl e cause to believe that the

def endant may presently be suffering froma

nment al di sease or defect rendering him

mentally inconpetent to the extent that he is

unabl e to understand the nature and

consequences of the proceedi ngs agai nst him

or to assist properly in his defense.
18 U.S.C. 8§ 4241(a). Accordingly, said notion for psychiatric

exam nation will be denied.

1. Dr. Wawrose al so concl uded:

3. Russell, at the tinme of the incident knew
right fromwong, that is, that it was wong
to stab sonmeone, but he was not in conplete
control of his behavior and did not
understand the nature and quality of his acts
at the tinme of the alleged of fense.
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The court finds that petitioner suffered no nental
i npai rment or other inpedi nent which prevented himfromfiling
his § 2255 notion on tinme. There is sinply no basis for invoking
tolling principles. The notion is clearly out of tinme under
subsection (1) of the 6th paragraph of 8§ 2255 because it was not
filed wwthin one year of "the date on which the judgnent of
convi ction becane final."

Even if petitioner's notion were tinmely because of
excusabl e neglect, his clains are wwthout nerit. He first
contends that he was not conpetent to enter a guilty plea. The
court colloqued himand observed himclosely throughout the
guilty plea hearing. He clearly understood the nature of the
charges against him the consequences of his plea, and his waiver
of his right against self-incrimnation. H's plea was know ng,
intelligent, and voluntary.

He al so clainms that his counsel was ineffective.

Again, his position is wthout substance. W note that at his
guilty plea hearing he conceded that he had "anple opportunity to
di scuss [his] case with M. Stephen Marley [his attorney]." He
al so stated he was "satisfied" wth M. Marley's representation
of him The evidence against the defendant was overwhel mng. He
admtted his guilt, and he was properly sentenced within the
applicable guidelines. There was no deficiency in the
performance of petitioner's counsel so as to cause prejudice to
petitioner. There is sinply no reasonable probability that the

result would have been different but for any unprofessional
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errors of counsel. Strickland v. Washi ngton, 466 U.S. 668

(1984).

Petitioner also has before us a notion to anend his
§ 2255 notion to add a claimthat his sentence was invalid as a
result of the United States Supreme Court's recent decision in

United States v. Booker, 125 S. . 738 (2005). 1In the interest

of justice, we will grant that notion. In Booker, the court held
t he Federal Sentencing Cuidelines unconstitutional insofar as
they are mandatory. From now on, courts nust sinply consider
themas a factor, along with others, in nmaking sentencing
deci si ons.

Under subsection (3) of the 6th paragraph of 28 U.S. C
§ 2255, a notion to vacate, set aside, or correct a sentence is
tinmely if it is filed wwthin one year of "the date on which the
right asserted was initially recognized by the Suprene Court, if
that right has been newy recognized by the Suprenme Court and
made retroactively applicable to cases on collateral review ...."

The Suprene Court in Booker clearly recognized for
federal crimnal defendants a new right as that termis used
under subsection (3) of the 6th paragraph of § 2255. Thus, the
appropri ateness of petitioner's Booker claimdepends on the
second part of that subsection, that is, whether this newy
recogni zed right not to be sentenced under the nandatory Federal
Sentencing GQuidelines is "nmade retroactively applicable to cases
on collateral review" Wile a newright nust be recogni zed by

the Suprene Court, the |lower federal courts may determ ne the
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i ssue of retroactivity of that new right when raised in a

petitioner's first 8 2255 notion. United States v. Swi nton, 333

F.3d 481, 485-87 (3d Cir. 2003).2 This is petitioner's first
such noti on.
Qur Court of Appeals held in Swinton that the newy

recogni zed constitutional right under Apprendi v. New Jersey, 530

U S. 466 (2000) was not retroactive. In that case, the Suprene
Court ruled that, other than a prior conviction, any sentencing
enhancenent beyond the statutory maxi num nust be based upon facts
found by a jury beyond a reasonabl e doubt. Follow ng the

reasoning in Teague v. Lane, 489 U S. 288 (1989), the Court of

Appeal s expl ai ned that Apprendi announced a new rule of crimnal
procedure and that this new rule would not apply retroactively
unless it "(1) places certain kinds of primary, private

i ndi vi dual conduct beyond the power of the crimnal |aw nmaking
authority to proscribe; or (2) requires the observance of those
procedures that are inplicit in the concept of ordered liberty."
Swi nton, 333 F.3d at 487. The court concluded that neither
exception was satisfied. Booker is simlar to Apprendi. In
Booker, Justice Stevens' opinion for the Court ended with the

fol |l owi ng:

2. We note, however, that where the issue of retroactivity is
evaluated with respect to a second or successive 8§ 2255 noti on,
the newrule is retroactive to cases on collateral review only
where the Suprene Court has expressly held that it is. See § 8
of 28 U.S.C. § 2255; Tyler v. Cain, 533 U S. 656, 662 (2001);
Sw nton, 333 F.3d at 486.
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Accordingly we reaffirmour holding in
Apprendi : Any fact (other than a prior
conviction) which is necessary to support a
sent ence exceedi ng the maxi num aut hori zed by
the facts established by a plea of guilty or
a jury verdict nust be admtted by the

def endant or proved to a jury beyond a
reasonabl e doubt .

Booker, 125 S. Ct. at 756. W see no reason why the analysis in
Swi nt on concerni ng Apprendi should not apply equally to Booker
and conpel the conclusion that it is |likew se not retroactive.
Si nce Booker, in our view, is not retroactive on
collateral attack of a sentence, and since petitioner's other
clains are untinely and in any event are without nmerit, we wl|

deny his nmotion under 28 U S.C. § 2255.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
) NO 00-567-1
V.
) ClVIL ACTI ON
JAMES RUSSELL ) NO. 03-5183
ORDER

AND NOW this 3rd day of February, 2005, for the
reasons set forth in the acconpanyi ng Menorandum it is hereby
ORDERED t hat :

(1) the notion of Janes Russell "to anmend 28 U.S. C
§ 2255 notion and/or correct or nodify unconstitutional sentence"
i s GRANTED;

(2) the petition for psychiatric exam nation pursuant
to 18 U S.C. 8 4241 et seq. is DEN ED

(3) the notion under 28 U . S.C. § 2255, as anended, to
vacate, set aside, or correct sentence is DEN ED; and

(4) no certificate of appealability is issued.

BY THE COURT:

[s/ Harvey Bartle 111




