IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAUL M PRUSKY, et al. ) ClVIL ACTI ON
V.
RELI ASTAR LI FE | NSURANCE COMPANY No. 03-6196

VEMORANDUM AND ORDER

HUTTON, S.J. January 26, 2005

Presently before this Court are Plaintiffs’ Mtion to
Reconsider and Alter Judgnment (Docket No. 52), Defendant’s
Qpposition thereto (Docket No. 53), and Plaintiffs’ Request for
Oral Argument (Docket No. 54).

| . BACKGROUND!

I n a Menorandum and Order dated Decenber 7, 2004 (“M&O’), this
Court denied Plaintiffs’ Mtion for Partial Summary Judgnent and,

sua sponte, granted summary judgnent in favor of Defendant on

Plaintiffs sole remaining claimfor breach of contract. See Docket
No. 48. The basis for the Court’s decision was that the bil ateral
i nsurance contracts between the parties, which included the
provisions set forth in the Sierk Menos, contained both |egal and
illegal provisions. This Court found that it could not apportion

Plaintiffs’ performance under the contracts between the |egal

! This Court incorporates by reference all rel evant background facts set

forth in its previous Menorandum and Order issued in this case. See Prusky, et
al. v. Reliastar Life Ins. Co., 2004 U.S. Dist. LEXIS 24802 (E.D. Pa. Decemnber
7, 2004).
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(securing a life insurance policy and maintaining the ability to
submt transfer requests by fax) and the illegal (the ability to
“late trade”) provisions of the agreenments. As such, under
Pennsyl vania |law, the illegal provision could not be severed from
the contract as a whole. The Court held that it could not order
speci fic performance of solely the | egal portions of the contracts,
as Plaintiffs sought in their suit, and the Court granted sunmary
j udgment in favor of Defendant.

In this Mtion to Reconsider and Alter Judgnent, Plaintiffs
argue that the Court’s M&O contained errors of fact and | aw and
woul d i npose manifest injustice if not reconsidered and altered.
The notion also asserts the existence of new evidence supporting
reconsi deration and alteration of the judgnent. The Court wll
address each of Plaintiffs’ argunents in turn bel ow

1. LEGAL STANDARD

The purpose of a notion for reconsideration is to correct
mani fest errors of law or fact or to present newy discovered

evi dence. Max's Seafood Café by Lou-Ann, Inc. v. Quinteros, 176

F.3d 669, 677 (3d Cir. 1999) (citing North River Ins. Co. v. ClIGNA

Rei nsurance Co., 52 F.3d 1194, 1218 (3d Gr. 1995)). A notion for

reconsideration will only be granted if: (1) there has been an
i nterveni ng change in controlling law, (2) new evidence, which was
not previously available, has beconme available; or (3) it is

necessary to correct a clear error of law or to prevent manifest



injustice. MarjamSupply Co. v. BCT WAlIls & Ceilings, Inc., 2003 W

22006801, at *1 (E.D. Pa. Aug. 20, 2003); Wgqggins v. Boston

Scientific Corp., 1999 W 200672, at *2 (E.D. Pa. Apr. 8, 1999).

“Motions for reconsideration are not to be used to reargue or

relitigate matters al ready deci ded.” Haynond v. Lundy, 205 F. Supp.

2d 390, 395 (E.D. Pa. 2002). Nor are they intended as an
opportunity for the losing party to raise argunents they negl ected
to include in previous briefs. See id. at 396 (“Rule 59(e) notions
are ainmed at reconsideration, not initial consi deration.”)
(internal quotations omtted).

[11. DI SCUSSI ON

A The Effect of Parties’ Renoval of the Late Tradi ng Provisions

fromthe Contracts

Plaintiffs assert that the portion of the contracts the Court
held to be illegal, the “late trading” provisions, were renoved
fromthe contracts in Novenber 2002 and therefore should not have
i nfluenced the Court’s decision in this case. In Novenber 2002
Def endant notified Plaintiffs by letter that it would no |onger
allow Plaintiffs to late trade. See Pl.’s Mt. for Recons. or
Alteration of J. at 2. Both parties continued to perform their
respective obligations under the Contracts until Novenber 2003 when
Def endant stopped allowing Plaintiffs to submt transfer requests
by fax. Plaintiffs contend that these facts establish that after

Novenber 2002 the parties were operating pursuant to contracts that
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no | onger contained the illegal |ate trading provisions. Therefore,
Plaintiffs argue that the Court’s deci sion voiding the contracts on
grounds of illegality was a mstake of law and fact and nerits
reconsi deration and an alteration of judgnent.

Plaintiffs’ argunment does not convince the Court to reconsider
or alter its judgnent. Although the M&O did not specifically state
t hat i n Novenber 2002 Def endant stopped allowing Plaintiffs tolate
trade, Defendant’s notion before the Court stated this fact and the
Court was aware of it. See Def.’s Mot. in Qpp'n to Pl.’s Mot. for
Summ J. at 6. The fact that the parties perforned their other
respective obligations under the contracts for one year follow ng
Defendant’s renoval of the late tradi ng provision, however, does
not lead to the legal conclusion Plaintiffs suggest. Striking an
illegal provision from contracts that contain both |egal and
illegal provisions does not automatically confer conplete legality
status upon, and enable a court sitting in equity to enforce, the
contracts.

As the Court explained in detail in its M, the undi sputed
facts in this case indicate that the Court cannot apportion
Plaintiffs’ contractual obligation to pay |ife insurance premnm uns
anong the legal and illegal provisions in the contracts. Wen
Plaintiffs paid premuns for their life insurance contracts, they
received three separate services from Defendant - (1) life

i nsurance coverage, (2) the ability to submt transfer requests by



fax, and (3) the ability to late trade. Because Plaintiffs’
prem uns cannot be apportioned anong these three services, the

contracts as a whole are void. See M&O at 8-9, 12-13; see also

Rest at enent (Second) of Contracts § 183 & cnt. (b).? The fact that
both parties perforned their obligations under the contracts after
the illegal portions of the contracts were renoved does not | ead
this Court to conclude that it made a m stake of lawor fact inits

M&O.

2 Rel evant portions of Restatement (Second) of Contracts 8 183 & cnt. b

are as foll ows:

If the parties' performances can be apportioned into correspondi ng
pairs of part performances so that the parts of each pair are
properly regarded as agreed equival ents and one pair is not

of fensive to public policy, that portion of the agreement is
enforceable by a party who did not engage in serious m sconduct.

* * *

b. Requirenents. The rule stated in this Section applies when four
requirements are met. The first is that it nmust be possible to
apportion the parties' performances into correspondi ng pairs of
part performances. This process of apportionnent is essentially
one of calculation and the rule cannot be applied unless
calculation is feasible . . . . The second requirenment is that the
correspondi ng pairs of part performances nust be properly regarded
as agreed equivalents. This neans that the parts of the pair mnust
be of roughly equivalent value to the injured party in terns of
his expectation with respect to the total agreed exchange . .
The third requirenent is that one of the pairs of performances
nmust not be offensive to public policy. If the entire agreement is
part of an integrated schene to contravene public policy, none of
it will be enforced. The fourth requirenent is that the party
seeki ng enforcement nmust not have engaged in serious m sconduct.
This will depend on the gravity of the public policy involved and
the extent of the party's involvenent in its contravention. A
court will not use the nmitigating technique of this Section in
favor of a party whose m sconduct is so serious that a refusal to
enforce the entire agreenent is a proper sanction to di scourage
such conduct. In such a case enforcenent of any part of the
agreement woul d anpbunt to a m suse of official authority.



B. Late Trading Was Essential to the Contracts

In arguing that the late trading provisions should not void
the contracts in their entirety because the provisions were not
essential to the insurance contracts, Plaintiffs’ reliance on
Pennsylvania and Third GCrcuit case law 1is unconvincing
Pennsyl vania courts have held that if an essential term of a
contract is deened illegal, it renders the entire contract

unenforceable by either party. Diebler v. Chas. H Elliot Co., 81

A 2d 557, 560-61 (Pa. 1951). On the other hand, under Pennsyl vani a
law a court may partially enforce a contract pursuant to the

follow ng rul e:

(1) If less than all of an agreenent is unenforceable
under the rule stated in 8 178 [“Wien a Termis
Unenforceable on Gounds of Public Policy”’], a
court may nevertheless enforce the rest of the
agreenent in favor of a party who did not engage in
serious msconduct if the performance as to which
the agreenent is unenforceable is not an essenti al
part of the agreed exchange.

(2) A court may treat only part of a termas
unenforceabl e under the rule stated in Subsection
(1) if the party who seeks to enforce the term
obtained it in good faith and in accordance with
reasonabl e standards of fair dealing.

Rest at enent (Second) of Contracts 8§ 184 (enphasis added); see also

Forbes v. Forbes, 48 A 2d 153, 156 (Pa. Super. 1946) (hol ding that

anillegal provisioninafamly settlenent contract did not defeat

pri mary purpose of the agreenent to provi de support and mai nt enance

for spouse); Huber v. Huber, 470 A 2d 1385, 1389-90 (Pa. Super.
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1984) (illegal portion of post-marital contract did not defeat the
remai ni ng provi sions containing the essential purpose of providing
support for the couple’ s children) (citing Restatenent (Second) of
Contracts § 184).

Attached to Plaintiffs’ Mtion to Reconsider is an affidavit
from Plaintiff Paul Prusky stating that he purchased the life
i nsurance contracts for estate planning purposes and that he woul d
have purchased the |life insurance contracts even if Defendant had
not allowed Plaintiffs to engage in late trading. See Paul Prusky
Decl. at 1. Prusky's statenents are offered in support of
Plaintiffs argunment that the late tradi ng provisions were not an
essential part of the contracts and could therefore be stricken by
the Court when it ordered specific performance of the |egal
portions of the contracts. See Pl.’s Mot. to Recon. at 10-18.

The essence of these contracts was not solely insurance
coverage but was also the ability to engage in late trading;
because Plaintiffs’ premuns paid for both insurance coverage and
the ability to late trade, the court cannot partially enforce the
contracts. Despite Plaintiffs’ argunents to the contrary,
Plaintiffs’ argunents and affidavits are contradicted by
Plaintiffs’ perfornmance under the contracts from 1998 until
Def endant stopped allowing late trading in 2002, as well as by
Plaintiffs’ deposition testinony and statenents contained in

Plaintiffs’ filings. This evidence indicates that the |late trading



provisions were an essential conponent of the life insurance
contracts. For exanple, Plaintiffs submtted transfer requests to
Def endant as often as once per day, up until 4:00 p.m Centra

Time, for four years, indicating that Plaintiffs nade active use of
the contracts’ late trading provisions. Furthernore, Plaintiff
Prusky’s deposition testinmony is replete with statenents outlining
negoti ati ons between the parties. These statenents indicate that
Plaintiffs actively sought to secure the right tolate trade before
entering into the |life 1insurance agreenent wth Defendant,
evidencing that the ability to late trade was essential to the
contracts. In addition, intheir notion currently before the Court,
Plaintiffs state that the ability to late trade was “inportant to
the utilization of the variable features of the Contracts.” See
Pl.”s Mot. for Recon. and Alter J. at 4. Plaintiffs also stated in
their Mdtion for Partial Summary Judgnent that the Sierk Menos,
containing the | ate tradi ng provisions and explicitly incorporated
into each of the contracts, were “an integral part” of the
contracts. Pl.’s Mt. for Partial Summ J. at 5.° Further
contradicting Plaintiffs’ argument that the contracts’ primry
purpose was insurance is a footnote in Plaintiffs’ Mtion for

Partial Summary Judgnent stating that the variable life insurance

3 I ndeed, the incorporation of the Sierk Menos into the contracts was an

essential fact relied upon by Plaintiffs in support of their case. The
specific performance Plaintiffs sought in this suit, the ability to submt
transfer requests by fax, was also set forth in the Sierk Menbos and therefore
Plaintiffs asserted the argument (uncontested by Defendant) that the Sierk
Menos were explicitly incorporated into the contracts at issue in this case.
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contracts at issue are “generally regarded as an expensive
i nsurance vehicle,” and that a policyholder decides to buy this
type of insurance contract “[b] ecause a policyhol der may achi eve a
better return under the investnent feature of such a policy than
el sewhere.” Id. at n.5

Based on the conduct and statenents outlined above, the |ate
tradi ng provi sions were an essential and non-severabl e part of the
contracts. Although both parties perforned their respective
obligations from Novenber 2002 wuntil Novenber 2003 w thout
inplicating the illegal late trading provisions, at no tinme were
Plaintiffs’ premuns apportioned between the legal and illega
obl i gations created when the parties initially signed the contracts
in 1998. In other words, Plaintiffs’ obligation to pay for the
ability to late trade in nonthly premuns, and Defendant’s
obligation to allow late trading, were not “entirely separable
el ements of the contract between the parties” such that the Court
must partially enforce the |l egal portions of the Contracts while at

the same tinme ignoring the illegal portion. Watkins v. Hudson Coal

Co., 151 F.2d 311, 320 (3d Cir. 1945). Therefore, the Court did not
commt a mstake of law in its MO and wll not reconsider its
decision refusing to enforce the |l egal portions of the contracts.
C. Noti ce Requirenent for Court’s Entry of Sunmmary Judgnent
Plaintiffs argue that the Court did not provide themwth the

required notice that the Court was considering entering summary
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j udgnent against Plaintiffs on the ground that the contracts were
void. As was explained in detail in this Court’s MO district
courts have the power to enter sunmary judgnent sua sponte so | ong
as the losing party was on notice that they had to cone forward

with all of their evidence. See Helnrich Transp. Systens, Inc. V.

City of Philadel phia, 2004 W. 2278534 (E.D. Pa. Oct. 8, 2004). A

court al so possesses the power to grant summary judgnment in favor
of the non-noving party in cases where the noving party has had
adequate notice of the grounds for the judgnent and where there is

cl ear support for the judgnent. See DeFelice v. Phil adel phia Bd. of

Ed., 306 F. Supp. 1345, 1348 (E.D. Pa. 1969). In this case, after
review ng the opposing notions, the Court held that based on the
illegal late tradi ng provisions contained in each of the contracts,
the Court could not grant summary judgnent in favor of Plaintiffs.
Furt her nore, based on the applicable Ilaw regarding the
unenforceability of illegal contracts, the Court granted summary
judgnent in favor of Defendant.

Contrary to Plaintiffs’ assertions, Plaintiffs did have
adequate notice of the grounds for this Court’s decision. The
illegality of late trading was addressed by Defendant in its Mtion
in Opposition to Plaintiff’'s Motion for Partial Summary Judgnent,
see Def.’s Mem in Qop’'n to Pl.”s Mot. for Summ J. at 14 (first
argunent section titled “Plaintiff’s Mtion Should be Denied

Because the Sierk Menos are Illegal and Therefore Void”), and
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Plaintiffs explicitly addressed the legality issue in their Reply
brief, see Pl.’s Reply Mem in Support of Pl.’s Mdt. for Partial
Summ  J. at 8. Wiile it is true, as Plaintiffs argue, that the
| anguage used by both parties in their filings referred to the
legality of “the Sierk Menbs” as opposed to the legality of the
contracts in their entirety, this fact does not alter the Court’s
analysis, as both parties agreed that the Sierk Mnpbs were
incorporated into the contracts. See Pl.’s Conpl. at Y 52-53
Def.”s Mm in Qop’'n to Pl.’s Mot. for Summ J. at 15. Logically,
if the Sierk Menos contained an illegal provision, the contracts at
issue contained an illegal provision. Plaintiffs explicitly
adopted this logic in their Reply Menorandum when t hey argued t hat
the Sierk Menos were “an integral part” of the contracts and that
the late trading provisions contained in the Sierk Menos did not
render the contracts unenforceable because the late trading
provisions “[we]re not at issue inthis case.” See Pl.’s Reply Mem
at 5. Pursuant to this reasoning, Plaintiffs had adequate notice of
the grounds of this Court’s decision and therefore the Court wll
not reconsider its decisioninlight of Plaintiffs’ second argunent
based on | ack of notice.
D. New Evi dence

Plaintiffs’ third argunent suggests that new evi dence “adduced
since the parties submtted their papers on Plaintiffs’ notion for

partial summary judgnent” supports this Court’s reconsidering its
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M&O. The supposed new evi dence, the Novenber 17, 2004, deposition
testinmony of Plaintiff Steven Prusky, sinply reiterates a fact that
was before the Court when it reviewed the parties’ notions and
issued its MO Defendant stopped allowng Plaintiffs tolate trade
i n Novenber 2002. Because this evidence is not new, it does not
support the argunment that this Court nust reconsider its earlier
deci sion granting summary judgnent in favor of Defendants.
E. Legality of Late Trading

Last, Plaintiffs argue that the Court should reconsider and
alter its decision because the late trading provision was not
illegal. As explained above, Plaintiffs had adequate notice that
the legality of the provisions contained in the Sierk Menos was at
i ssue. As such, an argunent suggesting the late trading provision
was | egal coul d have been rai sed earlier. Furthernore, the argunent
does not convince the Court that its conclusion that the late
trading provisions contained in the contracts were illegal was a
m st ake of |l aw. Therefore, the Court does not find this argunent to
be a valid basis for reconsideration or alteration of its decision.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAUL M PRUSKY, et al. ) ClVIL ACTI ON
V.

RELI ASTAR LI FE | NSURANCE COMPANY No. 03-6196
ORDER

AND NOW this 26" of January, 2005, upon consideration
of Plaintiffs’ Mdtion to Reconsider and Alter Judgnent (Docket No.
52), Defendant’s Response thereto (Docket No. 53), and Plaintiffs’
Request for Oral Argunent (Docket No. 54) I T IS HEREBY ORDERED t hat

Plaintiffs’ notion is DENI ED wi t hout oral argunent.

BY THE COURT:

S/
HERBERT J. HUTTON, S.J.
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