IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
. :
PARRI SH BARNES : NO. 95- 349
MEMORANDUM
Bartle, J. January 28, 2005

Pro se petitioner Parrish Barnes has brought this

"nmotion for a reduction of sentence"” pursuant to 18 U S.C. § 3582

et seq. and under the recently decided Blakely v. Washi ngton, 124
S. C. 2531 (2004). As petitioner is pro se, we "hold his
docunents to a |less stringent standard than those drafted by

attorneys.” United States v. Jasin, 280 F.3d 355, 361 (3d Gr

2002) .

Petitioner was charged in a one-count indictnent with
possession of two firearnms and amunition by a convicted felon in
violation of 18 U S.C. 8 922(g)(1). Prior to trial, the United
States filed a notion for an enhanced sentence as an armed career
crimnal under 18 U S.C. § 924(e). After a jury trial on
Novenber 9, 1995, the petitioner was found guilty and was
subsequent|ly sentenced on February 21, 1996 to 235 nonths in
prison. His appeal fromhis conviction and sentence was affirned
by the Court of Appeals on Decenber 12, 1996. On Decenber 22,
1997, petitioner filed a notion for sentencing reduction pursuant

to 18 U S.C. § 3582(c)(2). W denied the notion on January 15,



1998. Petitioner then filed a notion to vacate, set aside, or
correct sentence pursuant to 28 U S.C. § 2255, which was denied
on January 3, 2001.

Petitioner first relies on 18 U.S. C. § 3582 et seq.
The only possible relevant provision is 8 3582(c)(2), which
provi des:

The court nmay not nodify a term of
i mpri sonnment once it has been inposed except
t hat —
* % %
(2) in the case of a defendant who has
been sentenced to a term of
i mpri sonnment based on a sentencing
range that has subsequently been
| onered by the Sentencing
Comm ssion pursuant to 28 U S. C
§ 994(0), upon notion of the
defendant ... the court may reduce
the termof inprisonnent, after
considering the factors set forth
in section 3553(a) to the extent
they are applicable, if such a
reduction is consistent with the
applicable policy statenents issued
by the Sentencing Conm ssion.

18 U.S.C. § 3582(c)(2). However, petitioner points to no
reducti on by the Sentencing Conm ssion.

We turn next to petitioner's application for relief

under the Suprene Court's decision in Blakely v. Washi ngton, 124
S. C. 2531 (2004). This decision dealt with a determ nate

sent enci ng schenme under Washington state law simlar to the
Federal Sentencing Guidelines. Under that schenme, the petitioner
was sentenced to nore than three years above the statutory

maxi mum of the standard range because he had acted with

"del i berate cruelty.” Blakely, 124 S. . at 2537. The facts
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supporting the "deliberate cruelty” finding had not been found by
a jury or admtted by the petitioner. 1d. The Suprenme Court
held that "the 'statutory maxi mum for Apprendi purposes is the

maxi mum sent ence a judge may inpose solely on the basis of the

facts [other than a prior conviction] reflected in the jury

verdict or admtted by the defendant.” 1d. at 2536-37 (enphasis

in original) (discussing Apprendi v. N.J., 530 U S. 466, 490

(2000)). Blakely, of course, did not apply to the Federal
Sentencing Guidelines. See id. at 2538 n.9.

On January 12, 2005, the Suprenme Court decided United
States v. Booker, Nos. 04-104, 04-105, 125 S. C. 738, 2005 W

50108 (2005), which applied the reasoning of Apprendi and Bl akely
to the Federal Sentencing CGuidelines. The Court declared that

t he Federal Sentencing Guidelines were unconstitutional insofar
as they were mandatory. Booker, 2005 W. 50108, *16. However, it
ruled that we nust still take theminto consideration along with
ot her factors in deciding upon a sentence. 1d. at *27. Under
the less stringent standard to which pro se litigants are held,
we wi Il consider petitioner's notion to be one brought under

Booker, rather than Bl akely. See Jasin, 280 F.3d at 361

A Booker notion is in effect a notion brought under 28
U S.C. 8§ 2255, which provides in relevant part:

A prisoner in custody under sentence of a
court established by Act of Congress claimng
the right to be rel eased upon the ground that
the sentence was inposed in violation of the
Constitution or laws of the United States, or
that the court was without jurisdiction to

i npose such sentence, or that the sentence
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was in excess of the maxi mum aut hori zed by

law, or is otherw se subject to collatera

attack, may nove the court which inposed the

sentence to vacate, set aside or correct the

sent ence.
However, as noted above, petitioner filed a 8§ 2255 noti on which
was deni ed on January 3, 2001. Petitioner is now barred from
filing a second or successive 8§ 2255 notion w thout authorization
fromthe Court of Appeals for the Third Crcuit.? See 28 U S.C
88§ 2244 & 2255.

Accordingly, we will deny petitioner's notion under 18
US C 8§ 3582 et seq. and will deny w thout prejudice his notion

as it relates to Booker, 125 S. Ct. 738.

1. A second or successive notion nust be certified as provided
in section 2244 by a panel of the appropriate court of
appeals to contain —

(1) newly discovered evidence that, if proven and
viewed in light of the evidence as a whol e,
woul d be sufficient to establish by clear and
convi nci ng evidence that no reasonabl e
factfinder would have found the novant guilty
of the offense; or

(2) a newrule of constitutional |aw, nade
retroactive to cases on collateral review by
the Supreme Court, that was previously
unavai |l abl e.

28 U.S. C. § 2255.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
. )
PARRI SH BARNES : NO. 95-349
ORDER

AND NOW on this 28th day of January, 2005, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of Parrish Barnes for a reduction of
sentence pursuant to 18 U . S.C. 8§ 3582 et seq. is DEN ED, and

(2) the notion of Parrish Barnes for a reduction of

sentence under United States v. Booker, Nos. 04-104, 04-105, 125

S. Ct. 738, 2005 W 50108 (Jan. 12, 2005), which is tantanmount to
a notion under 28 U S.C. § 2255, is DENI ED wi thout prejudice to
petitioner's nmoving in the United States Court of Appeals for the
Third Crcuit for an order authorizing this court to consider his
second or successive application.

BY THE COURT:

[s/ Harvey Bartle 11




