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Plaintiff Rotondo Winreich Enterprises, Inc. (“RW"), a
corporation engaged in the business of designing, marketing,
constructing, and installing concrete nodular facility cells for
corrections and detentions facilities, brought this action agai nst
Rock City Mechanical, Inc. (“Rock Cty”) for prom ssory estoppel
and breach of contract. The current controversy arises out of Rock
City’'s refusal to provide previously agreed upon construction
services to RNE. Before the Court is Rock City’s Motion to Dism ss
pursuant to Federal Rule of G vil Procedure 12(b)(2) and (3) for
| ack of personal jurisdiction and inproper venue. In the
alternative, Rock City noves to transfer the action to the United
States Court for the Mddle District of Tennessee pursuant to 28
U S.C. 88 1404(a), 1406(a) or 1631. For the reasons that foll ow,
the Motion to Dism ss is granted.

I . BACKGROUND

The Conplaint alleges the followng facts. RWE, a
Pennsyl vani a corporation, was awarded a sub contract to supply
precast concrete nodular prison cells for the Elliot County Medi um

Security Correctional Facility in Sandy Hook, Kentucky (the



“Prison”) by Ray Bell Construction Conpany (“RBCC). (Conpl. 19 6-
7.) In August 2001, RBCC asked RAE to submit a bid for chase work
at the prison facility (the “Project”). (Conpl. 7 1, 6, 8.)
Before submtting its bid, RW contacted Rock City, a Tennessee
Cor por ati on engaged i n the busi ness of outfitting nechani cal chases
for precast concrete nodul ar prison cells, and requested a bid for
the installation of ductwork, sanitary and waste pipes, plunbing
pi ping and controls, and pipe insulation for the chase work. (ld.
19 3-4, 8-10.) On August 21, 2001, Rock City submtted a witten
bid proposal to RAE's office in Pennsylvania. (1Ld.) In this
proposal, Rock City offered to install the Project’s ductwork,
pl umbi ng, piping and insulation individual chases for $156, 060.
(Id. T 11.) RWE incorporated Rock City's bid into its own final
bi d proposal to RBCC, and on Novenber 12, 2001, RWE was verbally
notified that it had been awarded the contract by RBCC. (l1d. 19
13, 14.) A final witten contract between RAE and RBCC was i ssued
on Decenber 12, 2001. (ld. T 15.)

From Decenber 2001 through July 2002, RWE had nunerous
conversations wth tw of Rock Cty' s enployees regarding the
coordi nation of work on the Project. (ld. ¥ 17.) However, between
the tinme Rock City subintted its bid and the ti ne RAE was supposed
to conmence work on the Project, Rock City demanded an additi onal
$240, 000 to performthe chase work. (ld. ¥ 18.) Specifically, on

July 1, 2002, Rock Cty sent RAE a revised bid proposal in the



anount of $395,456.74. (ld. 719.) In response, RWE sent Rock City
a subcontract agreenent for execution that was based on Rock City’s
original bid of $156, 060. (ILd. T 21.) Rock City refused to
execut e the subcontract agreenent or performany of the work on the
Proj ect. (ILd. T 22.) As a result, RAE had to perform the work
itself and i ncurred danages in the amount of $418,000. (l1d. 1Y 23,
31.)
1. LEGAL STANDARD

Pursuant to Federal Rule of Cvil Procedure 4(e), a federal
court may exerci se personal jurisdiction over a nonresident of the
state in which the court sits to the extent authorized by the | aw

of that state. Pennzoil Prods. Co. v. Colelli & Assocs., 149 F. 3d

197, 200 (3d Gr. 1998) (citation omtted); Fed. R Cv. P. 4(e).
Pennsylvania's long arm statute authorizes the exercise of
jurisdiction over a nonresident person "to the fullest extent
al | oned under the Constitution of the United States." 42 Pa. Cons.
Stat. Ann. 8 5322(b) (West Supp. 2002); Pennzoil, 149 F. 3d at 200.
I n eval uati ng whet her an exercise of personal jurisdictionis
constitutional, a court first determ nes whether the defendant's
contacts with the forum state are sufficient to support genera
personal jurisdiction. Pennzoil, 149 F.3d at 200. Cener al
jurisdiction exists where a nonresident's contacts with the forum
are "continuous and substantial,"” and permts the court to exercise

jurisdiction "regardl ess of whether the subject matter of the cause



of action has any connection to the forum" [d.

In the absence of general jurisdiction, a court |ooks to
whet her the requirenents of specific personal jurisdiction are net.
Specific jurisdiction exists where the plaintiff's claim "is
related to or arises out of the defendant's contacts with the
forum" 1d. at 201 (citations omtted). The analysis of specific
jurisdiction involves two inquiries, the first mandatory and the
second discretionary: (1) whether the defendant had m nimm
contacts with the forum such that it would have "reasonably
anticipate[d] being haled into court there,” id. (quoting Wrld-

W de Vol kswagen Corp. v. Wodson, 444 U.S. 286, 297 (1980)):; and

(2) whether "the assertion of personal jurisdiction wuld conport
with 'fair play and substantial justice.'" 1d. (citations
omtted). Al though the latter standard is discretionary, the
United States Court of Appeals for the Third Circuit has "generally
chosen to engage in this second tier of analysis in determning
guestions of personal jurisdiction.” |I|d.

"A finding of mninmmcontacts demands the denonstration of
sonme act by which the defendant purposely avail[ed] itself of the
privilege of conducting business within the forum State, thus
i nvoking the protection and benefits of its laws.” 1d. at 203
(citations omtted). In addition, the court takes into account
"the relationship anong the forum the defendant and the

l[itigation." Mellon Bank (East) PSFS, Nat'l Ass’'n v. Farino, 960




F.2d 1217, 1221 (3d Cr. 1992) (quoting Shaffer v. Heitner, 433

U.S. 186, 204 (1977)). The Suprene Court has provi ded gui dance in
anal yzing mni numcontacts in a contract matter:

[With respect to interstate contractua

obl i gati ons, we have enphasized that parties
who “reach out beyond one state and create
continuing relationships and obligations with
citizens of another state” are subject to
regul ation and sanctions in the other State
for the consequences of their activities . . .

[Where the defendant “deliberately” has
engaged in significant activity wthin a
State, or has created “continui ng obligations”
bet ween hinself and residents of the forum he
mani festly has availed hinself of t he
privilege of conducting business there, and
because his activities are shielded by “the
benefits and protections” of the forums |aw
it is presunptively not unreasonable to
require him to submt to the burdens of
l[itigation in that forumas well

|d. at 1222 (quoting Burger King Corp. v. Rudzew cz, 471 U. S. 462,

475-76 (1985) (internal citations omtted)). The plaintiff bears
t he burden of comng forward with facts sufficient to establish the
exi stence of mnimumcontacts. |d. at 1223.

To evaluate the "fair play and substantial justice" prong of
the standard for specific personal jurisdiction, a court applies
the follow ng "fairness factors”: "the burden on t he def endant, the
forumState's interest in adjudicating the dispute, the plaintiff's
interest in obtaining convenient and effective relief, the
interstate judicial systemis interest in obtaining the nost
efficient resolution of controversies, and the shared interest of

the several States in furthering fundanmental substantive socia

5



policies." Pennzoil, 149 F.3d at 205-06 (citations omtted). At
this point in the analysis, the defendant carries the burden. See
Farina, 960 F.2d at 1226 ("[Q nce the plaintiff has nade a prinma
facie case for jurisdiction based upon m ni numcontacts, the burden
falls upon the defendant to showthat the assertion of jurisdiction
is unconstitutional. This burden is nmet when the defendant
denonstrates to the court that factors are present that nake the
exercise of jurisdiction unreasonable.") (enphasis in original).
[11. DI SCUSSI ON

Rock City contends that this action should be dismssed
pursuant to Rule 12(b)(2) for | ack of personal jurisdiction because
it is a Tennessee corporation that does not regularly do business
in Pennsylvania and does not have sufficient contacts wth
Pennsyl vania to be haled into court here. In the alternative, Rock
City noves to dism ss for inproper venue pursuant to Rule 12(b)(3),
or for a transfer of this action to the United States District
Court for the Mddle District of Tennessee.

A. General Jurisdiction

Rock City argues that its overall contacts with Pennsyl vani a
are neither continuous nor systematic and do not subject it to
general jurisdictionin this Coomonweal th. Likew se, RAE does not
all ege that this Court has general personal jurisdiction over Rock
City. Accordingly, the Court finds that Rock City's contacts with

this Coomonweal th are not sufficiently continuous or systematic to



subject it to general jurisdiction here.

B. Speci fic Jurisdiction

RVWE, however, maintains that this Court has specific personal
jurisdiction over Rock City based upon its purposeful contacts with
Pennsyl vania in connection with its bid on the Project. The Third
Crcuit Court of Appeals (the “Third Crcuit”) has discussed the
rel evant inquiry to be nmade with regard to personal jurisdictionin

a contract case in CGeneral Elec. Co. v. Deutz AG 270 F.3d 144 (3d

Cir. 2001). The Third Grcuit held that:

In contract cases, courts should inquire
whet her the defendant’s contacts wth the
forum were instrunental in either t he
formation of the contract or its breach.
Parties who reach out beyond [their] state and
Create conti nui ng rel ati onships and
obligations with citizens of another state are
subject to the regulations of their activity
in that undertaking. Courts are not reluctant

to find personal jurisdiction in such
i nst ances. [ M odern transportation and
conmuni cations have nade it much | ess

burdensone for a party sued to defend hinself
in a State where he engages in econonic
activity.

Deutz, 270 F.3d at 150 (citations omtted).

RWE has submtted two affidavits in support of this contention
that Rock City is subejct to personal jurisdiction under this
st andar d. Wal ter Bannon, an enployee of RWE, states in his
affidavit that he sent Rock City a request for a bid proposal from
RWE s of fice in Pennsyl vani a on August 16, 2001, and thereafter had

“nuner ous conversations” with Larry Medl en and Sam Mul | ins, two of



Rock City’'s enpl oyees, fromhis office in Pennsylvania. (Response
Ex. C4YT 7, 8.) Bannon further states that RWE s invol venent in
the Project has been conpleted. (l1d. T 11.) Caleb Myer, also an
enpl oyee of REW states in his affidavit that Rock City sent its
‘Revised Bid Proposal’ to himat RAE s Pennsyl vania office on July
1, 2000, and that he, too, had conversations with Larry Medl en and
Sam Mul lins, from his Pennsylvania office, June 1, 2002 through
July 15, 2002. (Response Ex. D Y 8, 9.) Moyer further states
that he is aware that from Decenber 2001 t hrough July 2002 vari ous
of RWE' s enployees “had dealings with Rock Gty either through
email, phone or mil in an effort to finalize the contract
process,” fromRW' s office in Pennsylvania. (ld. 1 11.)

Rock City, whose overall position is that the parties never
entered into a contract, argues that it is not subject to specific
jurisdiction because RN initiated the contractual negotiations.
(Mot. Ex. B. at § 10.) However, “it is not significant that one or
the other party initiated the relationship.” 1d. at 151. Rather,
the Third Crcuit has held that “[i]n the comrercial mlieu, the
intention to establish a commopn venture extending over a
substantial period of tinmeis a nore inportant consideration.” 1d.
Here, the record is devoid of any evidence tending to establish
that RAE and Rock City intended to engage in a comon venture over
a substantial period of tinme. Rather, the record establishes that

the parties’ contractual relations were limted to the specific



project at issue in this case, and that little nore than one year
el apsed fromwhen RAE first approached Rock City to when the tine
the project was conpleted. (Conpl. 97 9, 21.) Accordingly, while
it isirrelevant that Rock City did not initiate the relationship,
it is significant that the parties did not intend to establish a
common venture extending over a substantial period of tine. See
Deutz, 270 F.3d at 151.

Rock City al so stresses that it was not physically present in
Pennsyl vani a during contract negotiations, and that it never nade
visits to the Commonwealth with respect to the Project or its
contractual relations with RWE (Mot. Ex. B at ¢ 10.) Wi | e
specific jurisdiction often depends on a defendant’s physical
contacts with the forum state, “[i]n nbdern comrercial business
arrangenments . . . conmmunication by electronic facilities, rather
t han physical presence, is the rule. Were these types of |ong-
term relationships have been established, actual territorial
presence becones |ess determnative.” Deutz, 270 F.3d at 150-51
(citation omtted). Wile Rock City s lack of physical presence
within Pennsylvania is, t heref ore, not determ nati ve, it
nonet hel ess is significant in a case such as this where the record
denonstrates that there was no “del i berate assunption of |ong-term
obligations.” Id. at 151. | ndeed, as nentioned above, the
Complaint alleges only that Rock Gty bid on a one-tine Project

which was forecast to last, and did in fact last, |ess than one



year. (Compl. ¥ 9, Ex. A, Resp. Ex. C ¢ 11.)

Assum ng argquendo that the parties entered into a contract for
Rock City to performwork for RAE on the Project, the Court finds
that Rock Gty did not enter into a contract with a Pennsyl vani a
corporation which would entail an ongoing relationship. In the
absence of such a long-termrelationship, “nerely entering into a
contract with a Pennsylvania resident is generally an insufficient
basis wupon which to assert personal jurisdiction.” Cot t man

Transnmi ssion Sys, Inc. v. MIller, No. GCv. A 00-3283, 2000 W

1277928, at *4 (E.D. Pa. Sept. 7, 2000). Moreover, the contract at
hand di d not anticipate that any part of its performance woul d t ake
pl ace in Pennsylvani a. Rather, Rock Cty was to provide
construction work at a building site in Kentucky, and RWE was to
pay Rock City for its work through Rock City' s headquarters in
Tennessee. Rock City’s minimal electronic contacts with RWAE in
Pennsylvania do not, thenselves, denonstrate that Rock City
purposefully availed itself of the privil ege of conducting busi ness
i n Pennsyl vania. Accordingly, Rock City in the case at bar has not
"purposefully availed itself" of the privilege of conducting
activities in Pennsylvania sufficient to subject it to the exercise

of personal jurisdiction in this Commonwealth. See Burger King,

471 U. S. 476 (sufficient mninmum contacts exist “where defendant
‘“deliberately’ has engaged in significant activities withina State

or has created ‘continuing obligations’ between hinself and
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residents of the forunt) (internal quotations omtted). Therefore,
the Court finds that Rock City does not have sufficient contacts
with Pennsylvania with regard to the subject matter of the
Conpl aint that it could have “reasonably antici pate[d] being hal ed

into court” here. Wrld-Wde Vol kswagen, 444 U.S. at 297.

RWE argues that a contract with a forumstate resident and the
negotiations which lead to its conclusion are sufficient to
establish personal jurisdiction over an out-of-state defendant.

See Gand Entertai nnent G oup, LTD. v. Star Media Sales, Inc., 988

F.2d 476, 482-83 (3d Cr. 1993). In that case, however, the Court
found it significant that the defendant had deliberately and
personally directed at |east twelve comunications to the forum
had engaged in negotiations for an agreenent that would have
created rights and obligations anong citizens of the forum and had
endeavored to create significant ties with the forumstate. [d. at
483. Here, by contrast, the resulting agreenment did not create
rights and obligations anong Pennsylvania residents, and did not
contenplate that any ties with the forumstate beyond Rock City’'s
conpensati on under the contract being initiated in the forumstate.
Certainly this alone does not amobunt to a “significant tie” with
Pennsyl vania. See id.

RWE further argues that the absence of physical presence
wthin the forum state is irrelevant, as mail and telephone

communi cations by the defendant into the forummay count toward t he

11



m ni mum contacts that support jurisdiction. In support of this

argunent, RWE cites to M ckl eburgh Machinery Co., Inc. v. Pacific

Econom ¢ Devel opnent Co., 738 F. Supp. 159 (E.D. Pa. 1990). In that

case, the defendant had initiated witten and tel ephonic contract
negotiations with plaintiff, a resident of Pennsylvania. 1d. at
161. Moreover, defendant had agreed to pay plaintiff in
Pennsyl vania, and had specifically requested that the parties’
contractual rel ationship be extended beyond the initial agreenent.
Id. Here, by contrast, the contact was initiated by RAE, Rock City
was to perform out of state, and neither party intended their
contractual relationship to extend over a significant period of
tine.

RWE al so cites Lebel v. Everqgl ades Marina, Inc., 558 A 2d 1252

(N.J. 1989) in support of its argunent that the assertion of
personal jurisdiction over Rock Gty would be proper. In Lebel the
out -of -state defendant had contacted the New Jersey plaintiff at
| east twenty times over a period of two years in order to persuade
the plaintiff to enter into a contract wwth him See id., 558 A 2d
at 1253. The Lebel court specifically recognized that the fact
that a defendant “nade phone calls, nmailed checks, and sent
correspondence to plaintiff in Pennsylvania is not sufficient to
draw defendant into Pennsylvania for purposes of persona
jurisdiction.” Id. at 1256. The court, however, drew a

di stinction between normal contractual negotiations and the case

12



before it, noting that “when a nerchant uses the instrunentalities

of commerce to tap into an interstate market for its product, such

wire and nmail comunications are relevant contacts to be
considered.” |d. at 1256. Here, Rock City did not attenpt to tap
into the Pennsylvania market for its product. Rat her, it was

Plaintiff who contacted Rock City, and the product itself was to be
supplied in Kentucky. (Conpl. 97 6, 8, 9.) Moreover, unlike the
parties in Lebel, the duration of the parties’ contacts in this
case |l asted no nore than one year. (Conpl. 19 9, 21.)

RWE further argues that the exercise of personal jurisdiction
i's proper because default by a non-resident on an agreenent with a
Pennsyl vani a resident, causing nonetary |loss to the Pennsylvania
resident, has been found to satisfy the Pennsylvania Long Arm

Statute. Rosen v. Solonon, 374 F. Supp. 915 (E.D. Pa. 1974). In

Rosen, plaintiff brought a breach of contract action agai nst an out
of state defendant for alleged default under a stock option
agreenent. 1d. at 915. In its jurisdictional analysis, the Rosen
court found it significant that the contract had been negotiated in
Pennsyl vani a, that the contract included a Pennsyl vania choi ce of
| aw clause, and that the option which was the subject of the
agreenent was schedul ed to be exercised in Pennsylvania and was in
fact exercised there. 1d., 364 F. Supp. at 920. Here, by contrast,
the contract was not negotiated in Pennsylvania, there is no

Pennsyl vania choice of law provision, and the subject of the

13



agreenent (the chaste and pl unbi ng work) was not to be perforned in
Pennsyl vani a.

The Court concludes that where the only contacts an out of
state defendant has wth the forumstate are that it concluded a
contract with a forum state plaintiff and sent sone related
communi cations to that plaintiff, and where the contract
negoti ations were initiated by the plaintiff, the contract is to be
performed entirely outside the forumstate, the contract does not
contain a choi ce-of -1 aw cl ause desi gnating the application of forum
state law, and the contract does not create long-term or
substantial ties wwth the forumstate, the defendant does not have
sufficient contacts with the forum state to grant forum state
courts personal jurisdiction.

As the Court finds that RAE has not established the requisite
m ni mum contacts between Rock City and the Commonweal th, it need
not reach the question of whether or not the assertion of personal
jurisdiction would conport with the notions of “fair play and
substantial justice.” Simlarly, because the Court finds that it
does not have personal jurisdiction over Rock City in this case, it
need not reach Rock City’'s request to dismss this action for
i nproper venue or to transfer it to the United States District
Court for the Mddle District of Tennessee.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROTONDO VEEI NREI CH
ENTERPRI SES, | NC.
ClVIL ACTI ON
V.

NO 04-5285
ROCK C TY MECHANI CAL, | NC.

ORDER
AND NOW this 19th day of January 2005, upon consideration of
Def endant’s Modtion to Dismss Pursuant (Doc. No. 4), and all
docunents submtted in response thereto, IT IS HEREBY ORDERED t hat
said Modtion is GRANTED. This case shall be marked CLOSED for

statistical purposes.

BY THE COURT:

/s/ John R Padova

John R Padova, J.



