IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL M ClI CCARONE and ) ClVIL ACTI ON
RHONDA and M CHAEL MEKOSH :

V.
B.J. MARCHESE, | NC.

BENJAM N MARCHESE, JR ., and : NO.  03- CV- 1660
BENJAM N MARCHESE |1 | :

MVEMORANDUM AND ORDER

NORVA L. SHAPI RO S.J. DECEMBER 22, 2004

Plaintiffs Mchael M G ccarone, Rhonda Mekosh, and M chael
Mekosh, filing this class action against B.J. Marchese Inc.
(“Marchese Inc.”), Benjam n Marchese Jr. (“Marchese Jr.”), and
Benjam n Marchese I1l (“Marchese I11”"), alleged that defendants
i nproperly obtained credit reports, nmade unauthorized | oans, and
failed to satisfy pre-existing liens on vehicles “traded-in” by
custoners at defendants’ car deal ership. The court certified
this case as a class action under Fed. R Cv.P. 23(b)(3) and
ordered class counsel to notify class nenbers of their rights
under Fed.R G v.P. 23(c).

After extensive arms-length negotiations, the parties
reached a settlenent approved by the court. Presently before the
court is the joint petition of class counsel for an award of

attorney’s fees and rei nbursenment of costs.



| . BACKGROUND

A. Facts and Procedural History

On March 19, 2003, plaintiffs filed this conplaint seeking
class certification, damages and equitable relief. Plaintiffs
al | eged that defendants: 1) used consuner credit reports for
i nper m ssi bl e and unaut hori zed purposes, including unauthorized
| oans in consuners’ nanes in violation of the Fair Credit
Reporting Act, 15 U S.C. 81681 et seq. (“FCRA"); 2) failed to
satisfy pre-existing liens on certain vehicles traded-in by
consuners, and certain vehicles sold to consuners; and 3) caused
adverse credit reports to affect consunmer credit ratings, harmto
their credit reputations, and invade their credit privacy.

Def endants answered the conpl ai nt, asserted nunerous
affirmati ve defenses, and denied any liability. On QOctober 9,
2003, class counsel and class representatives Mchael M
C ccarone, Rhonda Mekosh and M chael Mekosh were appointed. The
certified class consists of all persons injured from March 19,
2001 through QOctober 9, 2003, with three subgroups:

(a) Plaintiffs and persons who had their consuner

report(s) obtained by any defendant for whomthe

def endant s cannot produce authorization of perm ssible

purpose (Goup A); and/or

(b) Plaintiffs and persons with | oan obligations for

vehicles allegedly sold or | eased by a defendant that

they did not buy or |ease froma defendant (G oup B);
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and/ or

(c) Plaintiffs and persons with unpaid | oan

obligation(s)for vehicles after title was given to a

def endant under an agreenent that the | oan

def endant (Group O).
The court approved a proposed formof notice on Decenber 10,
2003. dass counsel conplied with the order to mail notice to
class nenbers with known addresses by first class mail, and to
publish notice in two newspapers. N ne nenbers chose to opt out
of the class.

Cl ass counsel and defense counsel conducted extensive
settl ement negotiations. These settlenent negotiations resulted
in the parties’ joint notion for equitable relief, and the March
26, 2004 and March 30, 2004 orders approving the proposed
stipulated equitable relief. Additionally, counsel for the
cl ass, defendants, and Erie |Insurance Exchange conducted armns-
| ength negotiations. The court presided over these settlenent
negotiations with the assistance of the Honorabl e Magistrate
Judge M Faith Angell. On May 13, 2004, counsel for the class,
def endants and Erie |Insurance Exchange advised the court that

t hey had reached a settlenment for nonetary relief of $2,450, 000.

B. The Settl enent
The settl enent provides both equitable and nonetary relief

for the class. Goup A class nenbers receive equitable relief:
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defendants agree to send notification to credit reporting
agencies with a consuner dispute verification formstating that:
(1) the credit report and/or inquiry was obtained w thout a
perm ssi bl e purpose; and (2) directing each Credit Reporting
Agency to correct its records immedi ately and del ete the
identified inquiry permanently.

Group B class nenbers receive equitable relief: defendants
agree to send notification to credit reporting agencies with a
consuner dispute verification formstating that: (1) the | oan or
credit obligation referenced in that letter is not a | oan
obligation incurred by the identified class nenber; and, (2)
directing the lender and the credit reporting agencies to correct
their records immedi ately and delete the incorrect entry
permanently. C ass counsel agree to submt to the credit
reporting agencies available information regarding the consuner,
the identity of the fraudul ent or unauthorized | oan and its date
as a request for reinvestigation of disputed information pursuant
to FCRA 81681li(a). The credit reporting agencies agree to
i nvestigate reported di sputes and notify class counsel and
def ense counsel of the results of the reinvestigation.

G oup C class nenbers al so receive equitable relief;
def endants agree to send a consuner dispute verification formto
credit reporting agencies with a notification that: (1) the |oan
and credit obligation referenced in the letter relating to the

identified class nenber was no | onger a | oan obligation incurred
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by the identified class nmenber after the date of the trade-in;

(2) the lender and the credit reporting agency should i nmedi ately
correct their records and refrain fromreporting any such entry
as “delinquent”; and (3) no delinquency on the identified | oan
obligation after the trade-in date should be referenced or re-
inserted again in an identified class nenber’s consunmer report.
Addi tionally, class counsel agree to submt to the credit
reporting agencies available information regarding the consuner,
the identity of the fraudul ent or unauthorized | oan and its date
as a request for reinvestigation of disputed information pursuant
to FCRA 81681li(a). The credit reporting agencies agree to

i nvestigate reported di sputes and notify class counsel and

def ense counsel of the results of the reinvestigation.

Def endants al so agree to execute and deliver to class counsel
witten consent to any petition filed in state court by a cl ass
menber to transfer title of an identified trade-in vehicle to the
senior lien holder, or if no secured party, to the bona fide
purchaser of the identified vehicle.

The settlenent al so provides nonetary relief in the anount
of $2, 450, 000. The proposed plan of allocation will distribute
the fund as foll ows:

(1) Atotal of $75,000 is set aside as a separate fund for

counsel fees for future prosecution and defense of

l[itigation to transfer and clear titles for Goup C class

menbers. |In the event that the cost of these | egal services
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is less than $75,000, the renmainder will be disbursed to the
cl ass.
(2) Reasonable paynents will be made or other nethods w ||
be used to address alleged |Iiens against Goup C class
menbers. This will not create any right in any | ender or
third-party, or any obligation by class counsel or any class
menber, and the class nenber retains the right to dispute
anounts clained by any | ender for alleged pre-existing liens
on trade-in vehicles.
(3) Attorneys’ fees and costs approved by the court will be
awar ded to counsel
(4) The remainder of the funds will be distributed to G oup
B and Group C class nenbers on a pro rata basis in
proportion to the nunber of false |loans and/or lien
obligations in their nanes.
Prelimnary approval of the settlenent was granted on July 16
2004, and cl ass counsel was ordered to send notice of the
settl ement agreenent to nenbers of the class under Rule 23(e)(B)
Cl ass nenbers were notified of agreenent’s provision for
attorney’s fees and costs. The notice infornmed the class that
counsel would file a fee petition requesting paynent fromthe
settlenent, setting forth their |odestar, the evaluation of the
equitable relief obtained for the entire class, and the ratio of
their fee request to the total value of the conbined nonetary and

equitable relief. The notice provided an estimate of
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$1, 090,567.25 in attorney’s fees and $106,555.57 in costs as of
June 30, 2004.! After notice of the settlenent was sent, four
addi tional nmenbers opted out. A fairness hearing was held at
which all parties were heard and cl ass nenbers were afforded the
opportunity to object. No class nmenber objected or asked to be
hear d.

By court order of Novenber 21, 2003, class counsel had filed
under seal contenporaneous nonthly records of fees and expenses
incurred during the previous nonth. These records al so provided
a subtotal of each attorney’s hours by various categories of
tasks required during the litigation. Counsel then filed a
petition for award of fees and rei nbursenent of costs on August
16, 2004, with the total nunber of hours, fees, and costs for
each firm The petition was supported by affidavits from| ead
counsel generally describing the services provided by the firns
inthe litigation, and justifying their hourly rates, total
hours, and costs. The petition also contained affidavits from
ot her experienced attorneys in the region supporting the hourly
rates quoted by petitioners.

1. Legal standard for fee awards and costs rei nmbursenent

! C ass counsel has requested attorney’s fees in excess of
this estimate, for services rendered after June 30, 2004.
Addi tional fees may be awarded, provided they are not
substantially higher than the estinmate in the notice. See, e.q.,
Gunin v. International House of Pancakes, 513 F.2d 114, 122 (8
Cr. 1975); Boggess v. Hogan, 410 F. Supp. 433, 442 (D.C111.
1975); 1n re Engineering Aninmation Securities Litigation, 203
F.R D. 417, 423 (S.D.lowa 2001).
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In a certified class action, the court awards a prevailing
party reasonabl e attorney fees and nontaxabl e costs authorized by
| aw or agreenent of the parties. Fed.R Cv.P. 23(h). Plaintiffs
all eged violations of the Fair Credit Reporting Act, 15 U. S. C
81681 et seq. (“FCRA’), providing for costs and reasonabl e
attorney’s fees as determned by the court. 15 U S. C
81681n(a)(3). The settlenent agreenent al so provides for
attorney’s fees and costs to cl ass counsel .

The court nust thoroughly review the fee application. |Inre

General Mtors Corp. Pick-Up Truck Fuel Tank Products Liability

Litigation, 55 F.3d 768, 819 (3d Cr. 1995), cert. denied, 516

U S 824 (1995). The award of reasonable attorney’'s fees is

within the discretion of the district court. Hensl ey v.

Eckerhart, 461 U. S. 424, 437 (1983). 1In a common fund recovery,
attorney's fees may be awarded either by | odestar? or percentage
of recovery3 The lodestar nmethod is typically enployed in a
statutory fee-shifting action. The percentage of recovery
approach is usually appropriate where the efforts of counsel have
generated a "comon fund” fromwhich the class and counsel are to

be conpensated. GCeneral Mtors, 55 F.3d at 821. 1In this action,

the FCRA provides for fee-shifting, and the settlenent agreenent

2 The | odestar nethod cal cul ates fees by multiplying the
nunber of hours reasonably expended by an hourly rate appropriate
to the experience of the | awer and the geographic region.

3 The percentage of recovery nethod awards counsel a
per cent age of the anmount recovered for the class, anal ogous to a
conti ngency fee.
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provides for a comon fund to conpensate class nenbers and pay
for |l egal services necessary to clear title and lien obligations.
The settlenent also provides for equitable relief giving value to
cl ass nmenbers in addition to the nonetary recovery.

Cal cul ating a percentage of recovery of the common fund only
woul d require the court to assess the nonetary val ue of the
equitable relief achieved by the class, but the nature of the
equitable relief defies nonetary valuation with any precision.
The | odestar nethod has the “benefit of avoiding subjective
eval uations of the nonetary worth of the intangible rights often
litigated in civil rights actions”, where “the nature of the
settl enment evades the precise eval uation needed for the
percentage of recovery nethod.” 1d. For this reason, the court
utilizes the | odestar nethod to calculate the fee award, but the
| odestar is cross-checked as a percentage of the approxi mte
total value of the settlenent.

Counsel may al so be reinbursed for litigation costs

reasonably incurred in the creation and protection of a common

fund. See Paw ak v. Geenawalt, 713 F.2d 972, 981 (3d Gr.
1983). Calculation of costs is subject to the sanme judicial

scrutiny as the award of attorney’'s fees. Fisher Bros. v.

Canbri dge-Lee Indus., Inc., 1987 W. 26480 at *3 (E D.Pa. 1987).

A. Fee award under the | odestar nethod

To determ ne attorney's fees under the |odestar nethod, the

court calculates a "lodestar:" the reasonable hourly rate
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mul tiplied by the nunber of hours reasonably expended on

successful clains. Li ndy Bros. Builders, Inc. of Philadel phia v.

Anerican Radi ator and Standard Sanitary Corp., 487 F.2d 161, 167-

68 (3d Cir. 1973). *“This fornulation suggests a twn inquiry
i nt o reasonabl eness: a reasonable hourly rate and a determ nation
of whether it was reasonable to expend the nunber of hours in a

particular case.” Usic v. Bethlehem M nes, 719 F.2d 670, 676

(3d Cir. 1983) (enphasis in original). The burden is on
petitioner to establish entitlenment to an award, and to docunent
hours expended and hourly rates. Hensley, 461 U S. at 437.
First, the court nmust determ ne how many hours were spent, by
whi ch attorneys, and in what manner. Next, the court nust
determ ne the value of their services to the class. Lindy, 487
F.2d at 167.

The analysis is specific to each attorney and the type of
services provided. Lindy, 487 F.2d at 167. An attorney’s norna
billing rate provides a logical starting estimate for the val ue
of his or her services. The court may al so consi der the
attorney’ s experience, legal reputation and status in the firm
Next, the court nust determ ne whether the nunber of hours
expended was reasonable. See Usic, 719 F.2d at 670. Petitioner
must docunent the hours expended, preferably in contenporaneous
records, and show that the cl ainmed hours were expended
reasonabl y.

Hourly rates nust be conpared to prevailing market rates in
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the community for simlar service by |awers of reasonably

conparabl e skill, experience, and reputation. Blumyv. Stenson,

465 U.S. 886, 896 n.11 (1984); Smth v. Phil adel phia Housing

Aut hority, 107 F.3d 223, 225 (3d Cir. 1997). The plaintiff bears
t he burden of producing sufficient evidence of reasonable market
rates for the legal services rendered. Smth, 107 F.3d at 225.

The petition’s total |odestar did not match the totals
cal cul ated fromthe contenporaneous nonthly records of fees and
expenses filed under seal. The court relies on the
cont enporaneous nonthly records in its calculation of each firms
| odestar. Any fees or costs not submtted in the nonthly records
are deni ed.

In sone situations, courts may apply a nmultiplier to enhance
the | odestar where it is justified by the quality of the work and
the risk of taking the case. The Suprenme Court has rejected the
use of nmultipliers in sone statutory fee-shifting cases. See

Cty of Burlington v. Dague, 505 U. S. 557 (1992). The use of

mul tipliers my still be allowed in comon fund cases when cross-
checking against a |odestar, or in a hybrid case such as this.

See Inre Prudential Ins. Co. Am Sales Practices Litiqg, 148 F.3d

283, 341 n.121 (3d Gr. 1998); Brytus v. Spang & Co., 203 F. 3d

238, 243 (2000). Wen used, “they require particular scrutiny

and justification.” 1n re Prudential, 148 F.3d at 341 n.121.
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1. Lodestar for Elliot, Geenleaf & Siedzi kowski

Table 1 - Fees for attorneys, paralegals, and | aw cl erks of
Elliot, Geenleaf & Siedzikowski

Per sonnel Hour s Hourly Per sonnel Per sonnel Firmtota
rate subtotal s total s
T. Mers 486. 10 $400 $194, 440. 00
512. 30 $410 $210, 043. 00
998. 40 hrs,
$404, 483. 00
M Kear ney 233.75 $395 $92, 331. 25
308. 60 $405 $124, 983. 00
542. 35 hrs,
$217,
314.25
T. Barnes 63. 75 $165 $10, 518. 75
236. 00 $170 $40, 120. 00
299. 75 hrs,
$50, 638. 75
R. 39.10 $185 $7,233.55
Harri ngton
169. 10 $190 $32, 129. 00
208. 20 hrs,
$39, 362. 50
K. Ander son 10. 20 $395 $4, 029. 00 10. 20 hrs,
$4, 029. 00
J. Lorusso 3.50 $150 $525. 00
9. 30 $165 $1,534.50
12.80 hrs,
$2, 059. 50
A. Nuss 436. 20 $140 $61, 068. 00
(paral egal)
419. 10 $145 $60, 769. 50
855. 30 hrs,
$121, 837. 50
S. Tinin 187. 70 $140 $26, 278. 00
(paral egal)
605. 10 $145 $87, 739. 50
792.80 hrs,
$114, 017.50
Q her 32.00 $60- $2,927.50 32.00 hrs,
par al egal s, $100 $2,927.50
| aw cl erks
3,751.80 hrs
$956, 669. 50

Elliot, Geenleaf & Siedzikowski (“EGS’)is a “full-service”
law firmwith nore than forty attorneys and several offices in
Pennsyl vania. Their practice includes federal and state trial
and appellate litigation concerning health care, constitutional

i ssues affecting business and governnent, contracts,
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environnental , insurance, civil rights litigation, enploynent and
disability |l aw, banking, financial services, antitrust, class
actions, mass torts, corporate and securities |aw, construction,
products liability, tax, bankruptcy, franchise, trademark and
trade secrets, corporate control, white color crimnal defense,
qui tam RICOlaw and grand juries. E&S attorneys have recently
won nunerous nmulti-mllion dollar judgnments and settl enents.

Based on the contenporaneous nonthly records filed by EGS,
the court calculates the firm s | odestar as $956, 669. 50 for
3,751.80 hours of service. Table 1 provides a breakdown of the
| odestar by each attorney’s hourly rates and total hours of
servi ce.

Attorney Tinothy Myers generated the | argest portion of the
EGS | odestar. According to the nonthly filings, M. Mers
provi ded 998.40 hours of service at $400-$410 per hour? a total
of $404,483.00. M. Mers is a partner at EGS with nore than
fifteen years of trial and appell ate experience in conplex
commercial litigation. According to supporting affidavits
submtted by other, simlarly experienced attorneys, his hourly
rate of $400-3$410 per hour is conparable to other attorneys with
his experience in this region. The nonthly records provided to
the court sufficiently docunented M. Myers’ hours. The bul k of

his time was spent on pretrial preparation, class certification,

4 EG&S increased its attorneys’ hourly rates in January,
2004.
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di scovery, settlenent, and other tasks comrensurate with his
experience and skill. M. Mers hourly rates were reasonabl e,
and his hours were spent reasonably.

Attorney Mark Kearney provided 542. 35 hours at $395- $405 per
hour, a total of $217,314.25. M. Kearney is a partner at E&S
Wi th substantial experience in conplex commercial litigation and
transactions relating to the formation, funding, managenent, and
divestiture of private and public conpanies. He has served as an
outside director of financial institutions, publicly traded
conpani es, non-profit institutions and privately held entities.
Hs litigation experience includes comercial, financial,
enpl oynent, and consuner litigation with enphasis on
representation of business owners, investors, directors and
officers. He has served as | ead counsel in class actions, multi-
district litigation, mass tort actions, and regul atory
i nvestigations. As supported by the submtted affidavits, his
hourly rate of $395-3%405 per hour is conparable to other
attorneys with his experience in this region. The nonthly
records provided to the court sufficiently docunented M.
Kearney’s hours. The bulk of his tinme was spent on pretrial
preparation, comunications with the court and cl ass nenbers,

di scovery, settlenent, and other tasks comrensurate with his
experience and skill. M. Kearney’'s hourly rates were
reasonabl e, and his hours were spent reasonably.

Attorney Todd Barnes, an associate at EGS, provided 299.75
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hours of service at $165-$170 per hour, a total of $50,638. 75.
M. Barnes received his | aw degree fromthe Beasl ey School of Law
in 2002, and practices comercial, crimnal, and civil rights
litigation, conplex business and commercial disputes, acquisition
of public conpanies, corporate fiduciary liability, insurance
i nsol vency, and tort law. As supported by the submtted
affidavits, his hourly rate of $165-$170 per hour is conparable
to other attorneys with his experience in this region. The
monthly records provided to the court sufficiently docunmented M.
Barnes’s hours. The bulk of his tinme was spent on | egal research
and anal ysi s, conmmuni cations with class nmenbers, pretrial
preparation, discovery, and other tasks commensurate with his
experience and skill. M. Barnes’'s hourly rates were reasonabl e,
and his hours were spent reasonably.

Attorney Roger Harrington, an associate at EGS, provided
208. 20 hours at $185-%$190 per hour, a total of $39,362.50. M.
Harrington holds a MB. A and an L.L.M from Villanova
University. His practice includes shareholder litigation,
securities fraud, class action and commercial litigation,
construction litigation, insurance litigation, and other
comercial litigation. As supported by the submtted affidavits,
his hourly rate is conparable to other attorneys with his
experience in this region. The nonthly records provided to the
court sufficiently docunented M. Harrington’s hours. The bulk

of his tinme was spent on | egal research and anal ysis,
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communi cations with class nenbers, pretrial preparation,

di scovery, and other tasks commensurate with his experience and
skill. M. Harrington’s hourly rates were reasonable, and his
hours were spent reasonably.

Attorney Kevin Anderson, a partner at EG&S, provided 10. 20
hours at $395 per hour, a total of $4,029. M. Anderson | eads
EGXS s business and real estate practice, and specializes in
bankruptcy. As supported by the submtted affidavits, his hourly
rate is conparable to other attorneys with his experience in this
region. The nmonthly records provided to the court sufficiently
docunented M. Anderson’s hours. Mst of his tinme was spent on
bankruptcy issues. M. Harrington’s hourly rates were
reasonabl e, and his hours were spent reasonably.

Attorney J. Fred Lorusso, an associate at EGLS, provided
12.80 hours at $150-165 per hour, a total of $2,059.50. M.
Lorusso’s practice includes civil and comrercial litigation,
white collar crime, and health care |aw. As supported by the
submtted affidavits, his hourly rate is conparable to other
attorneys with his experience in this region. The nonthly
records provided to the court sufficiently docunented M.
Lorusso’s hours. Mst of his tinme was spent on class
certification and pretrial preparation. M. Harrington's hourly
rates were reasonable, and his hours were spent reasonably.

Al'lison Nuss and Sherie Timlin are paralegals at E&S. M.

Nuss provi ded 855. 30 hours, and Ms. Timin provided 792.80 hours,
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each at $140-$145 per hour, a total of $235,855.00 hours. Their
billing rate is conparable to that of other experienced
paral egals in the region. The nonthly records provided to the
court sufficiently docunented their hours. The bulk of their
time was spent on di scovery, communications, certification
i ssues, settlenent, and other tasks. Their rates were
reasonabl e, and their hours were reasonably spent.

Laura Vanaski e, Justin MIler, Donna D seroad, and David
Bol no are other paralegals and | aw clerks at E&S. Toget her,
t hey provided 32.00 hours of service. EG&S billed their tine at
$75, $100, $60, and $100 per hour respectively, a total of
$2,927.50. Their rates are conparable to those of other
paral egals and |l aw clerks in the region. The nonthly records
provided to the court sufficiently docunented their hours. The
bul k of their tine was spent on investigation, |egal research,
di scovery, pretrial preparation, certification, and settlenent.
Their rates were reasonable, and their hours were reasonably
spent .

For the above reasons, E&S s total |odestar of $956, 669.50
for 3,751.80 hours of service is reasonable.

2. Lodestar for Lundy, Flitter, Beldecos & Berger

Lundy, Flitter, Beldecos & Berger (“LFB&B’) is co-Ilead
counsel for the class nenbers. Founded in 1984, LFB&B conbi nes a
comercial litigation practice wwth a commercial transaction

practice. The commercial litigation practice focuses on state and
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federal actions, and includes partnership and sharehol der
di sputes, commercial collections, breaches of comerci al
contracts, trade and conpetition matters, tenporary restraining
orders and prelimnary injunctions. The firmhas successfully
prosecut ed and defended a nunber of class actions in the federal
and state courts in Pennsylvania and el sewhere.

Based on the contenporaneous nonthly records filed by LFB&B,
the court calculates the firm s | odestar as $209, 918. 50 for
605. 60 hours of service. Table 2 provides a breakdown of the

| odestar by each attorney’s hourly rates and total hours of

servi ce.
Table 2 - Fees for attorneys and | aw cl erks of Lundy,
Flitter, Bel decos & Berger
Per sonnel Hour s Hourly Per sonnel Firmtotal
rate total s
C. Flitter 511. 10 $390. 00 $199, 329. 00
J. Raughl ey 49. 30 $95. 00 $4, 683. 50
J. Senler 12. 40 $225. 00 $2, 790. 00
Law cl erks 32.80 $95. 00 $3, 116. 00
605. 60 hrs,
$209, 918. 50

Attorney Cary Flitter generated the |argest portion of the
LFB&B | odestar. According to the nonthly filings, M. Flitter
provi ded 511.10 hours of service at $390 per hour, a total of
$199,329.00. M. Flitter is the partner responsible for
l[itigation at LFB&B, and has been a nenber of the bar for 23

years. His practice focuses on comrercial litigation, consuner

- 18-



credit matters, and diverse commercial disputes. According to
t he supporting affidavits, M. Flitter’s hourly rate of $390 is
conparable to rates of simlarly experienced attorneys in the
region. The nonthly records provided to the court sufficiently
docunented M. Flitter’'s hours. The bulk of his time was spent
on pretrial preparation, discovery, interaction with the court,
class certification, settlenent, and other tasks comnmensurate
with his experience and skill. M. Flitter’s hourly rates were
reasonabl e, and his hours were spent reasonably.

Attorney John Seml er was an associate at LFB&B in 2004. A
graduate of Wdener University School of Law, M. Senler was
admtted to the bar in 1992. Hi s practice includes consuner
finance litigation. According to the nonthly filings, M. Senler
provided 12.40 hours of service at $225 per hour, a total of
$2, 790. 00. According to the supporting affidavits, M. Semer’s
hourly rate of $225 is conparable to rates of simlarly
experienced attorneys in the region. The nonthly records
provided to the court sufficiently docunented M. Semer’s hours.
The bulk of his tinme was spent on | egal research and di scovery.
M. Semer’s hourly rates were reasonable, and his hours were
spent reasonably.

Joan Raughl ey is an experienced paral egal at LFB&B. She
provi ded 49.30 hours at $95 per hour, a total of $4,683.50. The
monthly records provided to the court sufficiently docunmented Ms.

Raughl ey’ s hours. The bulk of her time was spent on docunent
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organi zation, preparation of exhibits, preparation of subpoenas,
and other simlar tasks. Her rate is conparable to that of other
paralegals in the region. M. Raughley’s hourly rates were
reasonabl e, and her hours were spent reasonably.

The nont hly cont enporaneous filings from LFB&B reported
32.30 hours by unnaned | aw cl erks. For nost nonths, LFB&B
reported an hourly rate for |law clerks of $95 per hour,
conparable to rates of other law clerks in the region. However,
in February, 2004, LFB&B billed 20.7 hours to unnanmed | aw cl erks
at $250 per hour. LFB&B provided no justification for such a
high rate, and this rate is substantially higher than for nost
| aw cl erks. Accordingly, the rate for these hours is reduced to
$95 per hour. After this adjustnment, LFB&B s |aw clerks provided
32.80 hours at $95.00 per hour, a total of $3,116.00. The
monthly records provided to the court sufficiently docunented the
| aw clerks’ hours. The bulk of their tine was spent on | egal
research, bankruptcy issues, discovery, conmmunications,
certification, and pretrial preparation. The hourly rate of $95
per hour was reasonable, and their hours were spent reasonably.

For the above reasons, LFB&B' s total |odestar of $209, 918.50
for 605.60 hours of service is reasonable.

In sone cases courts may apply a nultiplier to petitioners’
| odestar based on the quality of the work and other factors. This
is not such a case; no multiplier or enhancenment of the | odestar

is appropriate here. See In re Prudential, 148 F.3d at 341
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n.121. The quality of services provided was adequate, but not
out standing. C ass counsel obtained a nonetary settl enent
substantially less than the $6 m | lion anmobunt they sought, but
the result obtained was emnently fair in the circunstances. The
conbi ned | odestar for both firnms of $1,166,588.00 is reasonable.

B. The common fund net hod

While the court uses the |odestar nethod to cal cul ate the
fee award, the award is cross-checked by calculating it as a

percentage recovery of the approxinmate valuation of the total

relief provided. See GQunter v. Ridgewood Energy Corp., 223 F. 3d
190, 194 n.1 (3d Gr. 2000); Ceneral Mtors, 55 F.3d at 821 n. 40.

The settl enment agreenent provides both nonetary and equitable
relief to the class. The nonetary fund is $2, 450,000, but a fair
assessnent of the total relief nust also include the value of the
equitable relief.

Petitioners suggest three ways to evaluate the equitable
relief to the class. Plaintiffs’ expert opined that the nonetary
value of the equitable relief was $5,094,500. This calculation
was based on average val ues of $300-400 for each nenber of C ass
A, $8,500 for each nenber of Cass B, and $17,000 for each nenber
of Class C. Conbined with the nonetary fund of $2, 450, 000, the
total value the conbi ned “common fund” woul d be equal to
$7,544,500. By this estimate, the total |odestar of
$1, 166,588.00 is 15.5% of the common fund. However, at the My

3, 2004, Daubert hearing, the court questioned the expert’s
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testi nony on damages as specul ative and | acking scientific basis.

Anot her valuation of the equitable relief is to consider the
statutory penalty of $100 to $1,000 for each FCRA viol ati on.

Sone 3, 700 cl ass nenbers conpl ai ned of one or nore violations, so
that the total statutory penalty assessed could have reached

$3, 700, 000 or higher.® By this estimate, the total | odestar
woul d be 31.5% of the common fund.

Petitioners suggest a third nmethod for valuing the equitable
relief: the cost of the | egal services that resulted in the
relief. Petitioners argue that this anount, added to the val ue
of the nmonetary fund, would result in a common fund of
$3,717,325.84. The total |odestar would then be 31.4% of the
common fund. This nethod doubl e-counts sonme portion of the
monetary fund, as sonme of petitioners’ |egal costs were expended
to obtain the monetary fund. It also assunes that the fees were
reasonabl e.

The nost straightforward nmethod for estimating the val ue of
the equitable relief is to have it equal the value of the
monetary relief. The value of the common fund would be tw ce
that of the nonetary relief, or $4.9 mllion, and the total

| odestar would then be 23.8% of the common fund.

> Petitioners argue that the nonetary fund of $2.45 mllion
shoul d be added to the potential statutory penalties of $3.7
mllion to reach a total comon fund value of $6.15 million
Thi s doubl e-counts the nonetary fund, as it never would have been
awar ded had statutory damages been awarded. Section 1681n of the
FCRA al l ows for actual damages or statutory danmages, not both.
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By any of these nethods, the | odestar as a percentage of
recovery falls within an all owabl e range. Fee awards have
recently ranged fromfifteen to forty-five percent of the

settlenment fund. Petruzzi's Inc. v. Darling-Delaware Co., Inc.,

983 F. Supp. 595, 620 (M D.Pa. 1996); Weiss v. Mercedes Benz of

North Am, Inc., 899 F. Supp. 1297, 1304 (D.N. J. 1995); In re

Sm t hKli ne Beckman Corp. Secs. Litig., 751 F. Supp. 525, 533

(E.D. Pa.1990); see also Sala v. National R R Passenger Corp.

128 F.R D. 210, 212 (E.D.Pa.1989); 1In re TSO Fin. Litig., 1989

W. 80316 (E.D.Pa. July 17, 1989). The total |odestar is
reasonabl e as cross-checked agai nst the percentage of recovery.
C. Litigation-related costs and expenses
EGXS and LFB&B seek total costs in the anount of
$111,514.31. Costs incurred by petitioners necessary and
reasonably related to the interests of the class should be

r ei nbur sed. In re THC Financial Corp. Litigation, 86 F.R D. 721,

740 (D. Haw. 1980). Costs nust be sufficiently itemzed to allow
the court to nmake an informed deternination of whether the costs

are allowable. Harceg v. Brown, 536 F. Supp. 125, 131 (N.D. III.

1982). \Were counsel verifies by affidavit that the costs
petitioned for are the actual costs incurred, the affidavit bears

great weight. See, e.qg., In re: Kulicke and Soffa Industries,

Inc. Securities Litigation, 747 F. Supp. 1136 (E.D. Pa. 1990).

Counsel filed nonthly affidavits which item zed expenses incurred

from January 2003, until Septenber 2004. Counsel subsequently
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filed a joint petition for attorney fees and rei nbursenent of
costs, as well as subsequent subm ssions supporting these costs
as requested by the court. Upon consideration of the foregoing,
rei nbursenent of costs is awarded to E&S as shown in Table 3:

Table 3 - Costs for Elliot, Geenleaf & Si edzi kowski

I tem Cost
| n- House Copyi ng $ 32,902.75
Qut si de Copyi ng Servi ce: 4,741. 07
Facsimle 2,753.00
Long di stance tel ephone 29. 09
Conmputeri zed | egal research 725. 87
Messenger 656. 00
Express nai l 262. 08
Par ki ng 262. 50
Subpoena fee 295. 00
Docket s 32.97
Transcripts 4,403. 19
M | eage 51.42
Secretary/clerk overtine 781. 96
Title investigators; custom conputer system 2,732.00
Publ i cati on of notice; class mail box 3,433. 48
Tot al $54, 062. 38

Several costs listed in the affidavits and petitions have
not been allowed. Postage expenses are disallowed as ordinary
overhead is included in the attorney’s hourly rate. Expenses for
supplies are disallowed for the sane reason. The separate
item zed cost for “velobind” is also disallowed as a supply
expense that is included in overhead. Costs for telephone
charges are allowed if for |ong distance fees.

There are di screpanci es between sonme costs stated in the
joint petition and the nonthly affidavits provided by counsel; in
the event of a discrepancy between the two, the court has awarded

the cost stated in the contenporaneous nonthly affidavits, as
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counsel was infornmed at the start of the litigation.

The court asked counsel to justify several expenses
i ncludi ng those for Messenger Services, Copying, Qutside
Prof essi onal Services, and Secretary/C erk Overtinme. Counsel
provi ded the court with sufficient substantiation of those costs,
and those costs are awarded.

Upon consi deration of the itemzed nonthly affidavits, the
joint petition for costs and subsequent subm ssions in support of
the joint petition, reinbursenent for costs is awarded to LFB&B
as shown in Table 4:

Table 4 - Costs awarded to Lundy, Flitter, Bel decos & Berger

Item Cost
Copyi ng $ 1,307.50
Facsimle 770. 00
Long Di stance Tel ephone 71.76
Computeri zed Legal Research 2,346.00
Court Reporting 937.50
Messenger 78. 60
Express Mail 205. 00
Par ki ng 122. 00
Tot al $5, 838. 36

Several costs listed in counsel’s petition and nonthly
affidavits are not allowed. Postage expenses are not allowed as
they are usual office expenses, and included in the attorney’s
hourly rate. Simlarly, local tel ephone costs are disall owed.
| f any di screpancy existed between the costs stated in the joint
petition and those within the nonthly affidavits, the costs
reflected in the affidavits were used.

The court asked counsel to justify several expenses
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i ncl udi ng those for Messenger Services, Copying, Tel ephone, and
M scel | aneous costs. Counsel provided the court with sufficient
substantiation of those costs, and those costs are awarded in
accordance wth the above table.

LFB&B al so request rei nbursement for costs associated
with two expert w tnesses used during the trial. The total bil
for these two experts anmounted to $39, 550.00. Travel related
expenses were incurred in association with the testinony of one
of the experts, in the amount of $1,287.10.

Expenses of experts are recoverable, especially where

they are indispensable. See Black Gievance Conmttee, 802 F.2d

at 657; Bl ack Gri evance Conmmittee v. Philadel phia Elec. Co., 690

F. Supp. 1393, 1403-04 (E.D. Pa. 1988). The cost of deposition

transcripts is indisputably recoverable. In re: Paoli Railroad

Yard PCB Litigation, 221 F.3d 449 (3d Cr. 2000). Wen a party

deposes a witness there is a strong presunption that the w tness’

testimony neets the standard of necessity. U.S. Industries v.

Touche, Ross & Co., 854 F.2d 1223 (10th Cr. 1988).

The travel related expenses were justified by counsel in
their Novenber 1, 2004 subm ssion to the court, and are all owed
in full. Wth that sane subm ssion, counsel attenpted to justify
t he expense of the two expert witnesses by citing the utility of
each witness's testinony. Wile the court would have decided to
narrow t he scope of what the experts would be able to testify to

at trial, the expert testinony was nonet hel ess necessary. The
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expert testinony was obviously useful as it helped to achieve the
eventual settlenent between the parties. The expert w tness
costs are allowed in full. Reinbursenent for expert costs to
LFB&B wi || be awarded as shown in Table 5:

Table 5 - Expert wi tness costs awarded to Lundy, Flitter,
Bel decos & Berger

ltem Cost
Wtness Airfare $ 772.90
Wt ness Lodgi ng 514. 20
Wt ness Paynent 39, 550. 00
Tot al $40, 837. 10

The total costs requested by joint counsel were $111, 514. 31.
The total costs awarded to counsel in |ight of counsel’s
substantiation of questionable costs and the court’s
consideration of both the joint petition and nonthly affidavits,
are $100, 737.84. These costs were sufficiently docunented and
reasonabl y incurred.

I11. Conclusion

EGS i s awarded $956, 669.50 in reasonable attorney’s fees,
and $54,062.38 in costs, a total of $1,010,731.88. LFB&B is
awar ded $209, 918.50 in reasonable attorney’s fees and $46, 675. 46
in costs, a total of $256,593.96. The total award for both firns

is $1,267,325.84.°% Interest earned on these anpunts shall accrue

6 The settlement agreenent provides for additional
attorney’s fees not to exceed $75,000 for litigation to transfer
and clear title for Goup C nenbers who purchased vehi cl es
w thout clear title. dass counsel wll docunent these fees in
an additional petition. |In the event these fees do not exceed
$75, 000, the remainder will be returned to the class.
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on behal f of respective counsel on the date defendants tender
paynent .

An appropriate order follows
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL M ClI CCARONE and ) ClVIL ACTI ON

RHONDA and M CHAEL MEKOSH

B.J. MARCHESE, |NC.,
BENJAM N MARCHESE, JR., and : NO.  03-Cv-1660

BENJAM N MARCHESE | | |

JUDGVENT

AND NOW this 22" day of Decenber, 2004, for the

reasons stated in the foregoing nenoranda, the court finds that:

A. Al class nenbers have been served with notice of
t he proposed C ass Action Settlenent Agreenent and the fairness
heari ng on October 4, 2004, either directly or by publication in

accordance wth the court’s order of July 16, 2004 directing
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sane.

B. Notice by mail and publication was the best

practicable in the circunstances.

C. Attorney’'s fees and costs awarded to class counsel
in the anmounts bel ow are reasonabl e and were adequately

docunent ed by counsel

Therefore, it is ORDERED t hat:

1. The Class Action Settlenment Agreenent prelimnarily
approved by the court on July 16, 2004, and approved by the court
as fair, adequate and reasonable on Decenber 14, 2004, is hereby
approved on behalf of the follow ng class (except nenbers who

have tinely excluded thensel ves and are listed in Exhibit A):

Al'l persons injured during the period of time from
March 19, 2001 through the present (“C ass Period”) as

menbers of one or all of the follow ng groups:

(a) Plaintiffs and persons who had their consuner
report(s) obtained by any defendant for whomthe
def endant s cannot produce authorization of

perm ssi bl e purpose (G oup A);
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(b) Plaintiffs and persons with | oan obligations
for vehicles allegedly sold or | eased by defendant
that they did not buy or | ease froma defendant

(Goup B); and/or

(c) Plaintiffs and persons with unpaid | oan
obligation(s) for vehicles after title was given
to a defendant under an agreenent that the |oan
obligation(s) would be paid by a defendant (G oup
0.

2. The Rel easing Persons (as defined bel ow) rel ease,
acquit and forever discharge the Rel eased Persons(as defined

below) fromany and all Released Clains (as defined bel ow).

A. The C ass Action Settlenment Agreenent is a general
rel ease by Rel easi ng Persons and di scharge of Rel eased
Clains in favor of Rel eased Parties. This general

rel ease i ncludes an acknow edgnent and wai ver of any
rights that the rel easi ng person may have under any
statute, regulation, comon |aw principle or contract
that would limt the effect of the general release to
those clains actually known or suspected to exist at

the tine the rel ease is given.
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B. In exchange for this general release and di scharge
of the Released Clains by the Rel eased Persons, the
Equi t abl e Relief has been inplenented and consi deration
outlined in the Class Action Settlenent Agreenent shal
be paid in settlenent of all clains, causes of action
or other rights or renedies the Plaintiffs and the

Cl ass have, had or may have agai nst the Rel eased
Parties in the Consuner Class Action and/or as a result
of any clainms that could have been brought in the

Consuner Cl ass Action.

C. “Releasing Persons” neans Plaintiffs and all nenbers
of the Cass in this consunmer class action (except
menbers who have tinely excluded thensel ves and are
listed in Exhibit A) who have or may nmake a cl aim

agai nst the Rel eased Parties and any estate,

adm ni strator, trust, special needs trust or other
person or entity asserting a released claimas a

representative for a C aimnt.

D. “Rel eased O ains” neans any and all cl ains,

i ncl udi ng assigned cl ains and causes of action, whether
known or unknown, suspected or unsuspected, asserted or
unasserted, regardl ess of the |legal theory, existing

now or arising in the future, relating to or arising
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out of any alleged transaction, contact by or with, or

act or omssion by any of the Rel eased Parties.

E. “Rel eased Parties” neans Defendants Benjam n J.
Marchese, Jr., Benjam n J. Marchese Inc., Benjamn J.
Marchese, 111 and each of his/its/ their past, present
and future direct or indirect subsidiaries, parent
conpanies, affiliates, divisions, joint ventures,
predecessors, successors, related conpani es or
entities, agents, servants, enployees, consultants
and/ or independent contractors, whether or not acting
within the course and scope of any all eged enpl oynent
or business rel ationship, assigns, agents,
underwiters, insurers, the Erie Insurance Exchange
and/or any of its subsidiaries or related conpanies,
and each of the foregoing’s respective past, present,
and future directors, officers, enployees, agents,
attorneys, sharehol ders, managers and subscri bers and
all of his, her, its, or their respective past present,

or future heirs, estates and personal representatives.

3. Wthout affecting the finality of this judgnent in
any way, this court reserves jurisdiction over the inplenentation
of this settlenent, including approving a final plan of

di stribution, and resolving disputed clains by any class nenber.
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4. O ass counsel are awarded reasonabl e attorneys fees
and costs as follows: Elliot, Geenleaf & Siedzikowski, P.C is
awar ded $956, 669.50 in fees, and $54,062. 38 in costs. Lundy,
Flitter, Beldecos & Berger, P.C., is awarded $209, 918.50 in fees
and $46,675.46 in costs. Interest earned on these anmpunts shal
accrue on behal f of respective counsel on the date defendants

t ender paynent.

/s/ Norma L.
Shapiro

Norma L. Shapiro,
S. J.
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