I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRADBURN PARENT/ TEACHER
STORE, | NC.
ClVIL ACTI ON
V.
NO. 02-7676
3M (M NNESOTA M NI NG
AND MANUFACTURI NG COVPANY)

ORDER- MEMORANDUM

Padova, J.

AND NOW this 10th day of Decenber, 2004, upon consideration
of Meijer, Inc. and Meijer Distribution, Inc.’s Mtion for
Reconsi deration (Doc. No. 185) and all docunents filed in response
thereto, I T IS HEREBY ORDERED that said Mtion is DEN ED
I . BACKGROUND

The conduct of Defendant which forms the basis of this class

action lawsuit was the subject of a prior lawsuit in this Court,

LePage’s v. 3M Civ. A No. 97-3983, 2000 U S. D st. Lexis 3087

(E.D. Pa. Mar. 14, 2000). In that suit LePage’'s, Inc, a conpeting
supplier of transparent tape, sued 3M alleging, inter alia,
unl awf ul mai nt enance of nonopoly power in violation of Section 2 of
the Sherman Act, 15 U. S.C. § 2. After a nine-week trial, the jury
found in favor of LePage’s on its unlawful maintenance of nonopoly
power claim See id.

In the instant litigation, Class Plaintiff alleges one count
of nonopolization in violation of the Sherman Act, 15 U.S.C. § 2.

The Conplaint states that Defendant unlawfully maintained its

nmonopoly in the transparent tape market and that, as a result of



Def endant’ s conduct, Class Plaintiff and ot her nmenbers of the C ass
have “suffered antitrust injury.” (Conpl. § 27). Cdass Plaintiff
initially sought certification of a class of all persons who
directly purchased invisible and transparent tape from Defendant.
On March 1, 2004, the Court denied Class Plaintiff’s Mdtion. The
Court noted that Class Plaintiff’s position as purchaser of 3M
branded transparent tape resulted in a conflict of interest between
Plaintiff and those class nenbers who purchased “private |abel”

t ape. See Bradburn Parent/Teacher Store v. 3M No. GCv. A 02-

7676, 2004 W. 414047 (E.D. Pa. Mar. 1, 2004). The Court found that
t hese di fferent groups of clainmants would be interested i n pursuing
directly conflicting theories of recovery. See id. Accordingly,
Class Plaintiff would be unable to adequately represent the
i nterests of purchasers of “private | abel” tape fromDefendant. See
id. Cdass Plaintiff subsequently filed a Motion for Certification
of a Mdified Cass which includes all persons who directly
purchased invisible or transparent tape from Defendant, and who
have not purchased for resale under the class nenber’s own | abel
any “private |l abel” invisible or transparent tape fromDefendant or
any of Defendant’s conpetitors. On August 17, 2004, the Court
granted Cass Plaintiff’s Mtion for Certification of a Modified
Cl ass.

On Septenber 20, 2004, Meijer, Inc. and Meijer Distribution,

Inc. (collectively “Meijer”) filed a Mdtion to Intervene in the



current action pursuant to Federal Rules of G vil Procedure
24(a)(2) and 24(b)(2) as class representative of those persons who
purchased “private |abel” tape from Defendant. The Court denied
Meijer’'s Motion to Intervene on October 27, 2004. Meijer now noves
the Court to reconsider the denial of the Mtion.
I'1. DI SCUSSI ON

A party seeking reconsideration of a court order nust
denonstrate: (1) an intervening change in the controlling | aw, (2)
the availability of new evidence that was not previously avail abl e;
or (3) the need to correct a clear error of law or fact or to

prevent manifest injustice. Max’'s Seafood Cafe ex rel. Lou-Ann

Inc. v. Quinteros, 176 F. 3d 669, 677 (3d Cir. 1999). The threshold

to prevail on a notion for reconsideration is high, and such

noti ons shoul d be granted only sparingly. Rottmund v. Continental

Assurance Co., 813 F. Supp. 1104, 1107 (E.D. Pa. 1992).

In denying Meijer’s Motion to Intervene, the Court noted that
it had previously refused to certify as part of the class potenti al
claimants, such as Meijer, who purchased “private | abel” tape from
Def endant or Defendant’s conpetitors, because these potenti al
cl ai mant s:

woul d i kely be interested in pursuing a “l ost
profits” theory of damages, and would
accordingly seek to present evidence that
maxi m zed a shift in market share from 3M
branded to private |abel tape. . . . [The now
certified class], by contrast, [is] solely
pursui ng an overcharge theory of damages, and
therefore [will] attenpt to denonstrate that

3



the price of 3Mbranded tape woul d have fallen

in the absence of 3Ms anti-conpetitive

conduct. . . . [A] conflict arises from the

fact that the strategies for maxim zing

recovery under an overcharge and a |ost

profits theory of damages under the facts of

this case conflict with each other, so that

[the now certified class’s] decision to pursue

an overcharge theory and naximze its profits

runs a serious risk of mnimzing the recovery

of [other claimnts].
Court Order of October 27, 2004, Doc. No. 182. Finding no reason
“to revisit its decision to exclude fromthe current litigation
potential claimnts, such as Meijer, who directly purchased 3M as
well as “private |abel” tape, and who would pursue a dramatically
different theory of recovery than the existing Plaintiff,” the
Court denied Meijer’s Motion to Intervene as futile. |d.

In the instant Mdtion for Reconsideration, Meijer appears to
argue that reconsideration of the Court’s Cctober 27, 2004 Order is
necessary to correct a clear error of law or fact or to prevent
mani fest injustice. Meijer argues that it was premature for the
Court to address class certification issues, and that Meijer,
unli ke existing Class Plaintiff, would be well positioned to pursue
a theory of recovery on behalf of its proposed class nenbers.
(Mot. for Reconsideration at 3-6.) In denying Meijer’'s Motion to
I nt ervene, however, the Court did not rule on whet her or not Meijer
woul d be an abl e class representative for |arge-vol ume purchasers

of 3M and “private |abel” tape. Rat her, the Court held that

i ntervention would not have been proper because it would have run



a serious risk of limting the recovery of both Mijer and the
exi sting cl ass.

Meijer further argues that it does not seek intervention in
order to pursue a different theory of recovery than the d ass
Plaintiff. Instead, it seeks intervention to pursue, on behal f of
| arge purchasers of “private |abel” tape, the sanme overcharge
theory as Class Plaintiff. Meijer, however, has nonethel ess failed
to establish that its Motion to Intervene should have been granted
on the basis of either Rule 24(a)(2) or Rule 24(b)(2). To satisfy
the test for intervention as of right pursuant to Rule 24(a)(2), a
party nust establish: (1) tinmely application; (2) a sufficient
interest inthe litigation; (3) athreat that the interest wll be
inpaired or affected, as a practical matter, by the disposition of
the action; and (4) inadequate representation of its interests by

the existing parties to the action. Donaldson v. United States,

400 U. S. 517, 531 (1971); Kleissler v. United States Forest Serv.,

157 F.3d 964, 969 (3d Cir. 1998).

In determning the tineliness of a notionto intervene, courts
consider (1) the stage of the proceedi ngs when the novant seeks to
intervene; (2) the possible prejudice caused to other parties by

the delay; and (3) the reason for the delay. Donovan v. United

Steelworkers of Anmerica, 721 F.2d 126, 127 (3d Cir. 1983). The
l ength of time that the novant waits before seeking to intervene is

measured fromthe point at which the novant knew, or should have



known, of the risk to its rights. Muntain Top Condo. Assoc. V.

Stabbert Master Builder, Inc. 72 F.3d 361, 369 (3d Cr. 1995).

Here, Meijer knew or shoul d have known of arisk toits rights
as of March 1, 2004, when the Court denied Plaintiff‘s notion to
certify a class that would have included Meijer. See Court
Menorandum and Order of March 1, 2004, Doc. No. 136. Mei j er,
however, did not file its Mdtion to Intervene until Septenber 20,
2004 - well over six nmonths after the Court had issued its
Menor andum and Order. By that point, the Court had rul ed on O ass
Plaintiff’s notion for certification of a nodified class, and all
cl ass-rel ated di scovery had been conpleted. Evenif Meijer wereto
proceed on the sanme theory of recovery as Cass Plaintiff, allow ng
Meijer to intervene would require additional discovery into the
suitability of Meijer to serve as a class representative and the
filing of a second notion for class certification. This would not
only del ay the current proceedi ngs, but al so cause prejudice to the
exi sting parties, especially Defendant, due to the additional costs
and expenses involved in the litigation of those issues.

Meijer attributes its delay in filing the instant Mdtion to
its decision to “wait to seek intervention until after the Court
ruled on [Plaintiff’s] notion for certification of a ‘nodified
class.” Until then, Meijer did not know whether the Court would
deny certification on a ground that would have applied equally to

the class Meijer seeks to represent.” (Mdt. to Intervene at 6



n.3.) However, the Court denied certification of the origina
class on the basis that Meijer and all persons simlarly situated
formed an separate and distinct group of potential claimnts from
the now certified class. Indeed, while Meijer seeks to represent
t hose persons who purchased “private |abel” tape from Defendant,
Class Plaintiff represents only those persons who did not purchase
“private |abel” tape from Defendant. Accordingly, there is no
reason why the Court’s |later decision regarding the certification
of a nodified class would have equally applied to Meijer and the
class Meijer seeks to represent.

Meijer has cited no other grounds for failing to file its
nmotion in the period of tine between March 1, 2004 and Septenber
20, 2004. This is especially significant here because the Court,
inits March 1, 2004 Menorandumand Order denying the certification
of a class that would have included Meijer, noted that:

pl acing the onus on nenbers of the proposed
class to affirmatively opt out seens
particularly unfair in this case given the
fact that there is no evidence in the record
that any of the largest class nenbers, who
al one account for the wvast mpjority of
Def endant's transparent tape sales . . . have
denonstrated the slightest i nt er est in
pursuing this matter.
Brandburn, 2004 W. 414047, at *9. As early as March 1, 2004,
Meijer, therefore, was on notice not only of its exclusion fromthe

original class, but also of the particular inportance the Court

attached to the fact that potential claimnts such as Meijer had



not denonstrated any interest in pursuing clai ns agai nst Def endant.
Neverthel ess, Meijer remained silent regarding its interest in
pursuing class clainms against Defendant for an additional six
months while the instant litigation continued to press forward.
Accordingly, the Court finds that Mejier’s Motion to Intervene was
not filed in a tinmely manner.

Even if Meijer’s Motion to Intervene were tinely, Meijer has
nonet hel ess failed to establish that it has a sufficient interest
in the litigation and that there is a threat that this interest
will be inpaired or affected as a practical nmatter by the
di sposition of the action. An interest will be deened sufficient
when the novant has “an interest that is specific to [it], is
capable of definition, and wll be directly affected in a
substantially concrete fashion by the relief sought. The interest
may not be renpote or attenuated . . .” Kleissler, 157 F. 3d at 972.
A nmovant’s interest could, as a practical matter, becone inpaired
or affected by the disposition of an actioninits absence if there

is atangible threat to the novant’s |legal interest. Brody By and

Through Sugzdinis v. Spang, 957 F.2d 1108, 1122 (3d G r. 1992)
(citations omtted). In making this determ nation, courts are
required to assess the practical consequences of the litigation,
and may consider any significant |legal effect on the applicant’s
interest. 1d. The fact that a claimmy be incidentally affected

is insufficient. 1d. Rather, there nust be a tangible threat to



the novant’s legal interest. Id. at 1123. This factor may be
satisfied if, for exanple, a determnation of the action in the
novant’s absence will have a significant stare decisis effect on
its clainms, or if the novant’s rights may be affected by a proposed
remedy. 1d.

Here, Meijer argues that it has a sufficient interest in the
[itigation so as to justify intervention because it has the sane
basi ¢ nonopolization clai magai nst Defendant that Cass Plaintiff
asserts. (Mdt. to Intervene at 7.) Meijer further argues that its
interest is threatened because it no longer is represented in the
current class. However, when Mijer was excluded fromthe current
class, it ceased to have a direct interest in the outcone of this
[itigation. Even if Meijer had a sufficient interest in this
action, Meijer has not established the requisite threat to that
i nterest. Meijer does not argue that the disposition of the
present action would have any stare decisis, res judicata or
collateral estoppel effect on any action which it mght bring
separately or individually. 1In any event, many of the underlying

| egal issues were already decided in LePage’s, Inc. v. 3M 324 F. 2d

141 (3d Gr. 2003) (en banc), the lawsuit upon which the current
l[itigation is based. Thus, the likelihood that the disposition of
this action could, as a practical matter, have a significant stare
decisis effect on Meijer’s interests is small. Accordingly, the

Court finds that Meijer does not have a sufficient interest which



is threatened, as a practical matter, by the disposition of the
action in their absence.

Meijer has also failed to denonstrate that the representation
of its interests in the existing litigation may be i nadequate
Kleissler, 157 F.3d at 969. This burden is satisfied by a show ng
that: (1) although the novant’s interests are simlar to those of
one of the parties, they diverge sufficiently that the existing
party cannot devote proper attention to the novant’s interests; (2)
there is collusion between the existing parties; or (3) the
representative party is not diligently prosecuting its suit.

United States v. Alcan Alum num Inc., 25 F. 3d 1174, 1185 n. 15 (3d

Cr. 1994). Here, Meijer does not argue that there is collusion
between the existing parties or that the representative party is
not diligently prosecuting its case. Thus, the only question
before the Court is whether Cass Plaintiff’s and Meijer’s
interests diverge sufficiently that Cass Plaintiff cannot devote
proper attention to Meijer’s interests.

Meijer argues that its interests are not adequately
represented because (1) “the Court has certified a ‘nodified class
that excludes Meijer;” and (2) “the Court has already held that
there is a conflict of interest between [Class Plaintiff] and
purchasers of ‘private |label’ tape.” (Mdt. to Intervene at 8, 9).
The nere fact that Meijer was excluded from the current class,

however, does not nean that its interests in the present litigation
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are inadequately represented. Furthernore, the Court based its
finding of conflict of interest between Class Plaintiffs and Meijer
on the assunption that Meijer would pursue a |ost-profits rather
t han overcharge theory of recovery. Meijer, however, argues that
it would pursue the sanme theory of recovery as Cass Plaintiff.
The Court necessarily found that Cass Plaintiffs and its counsel
woul d adequately represent the interests of persons seeking to
recover on the basis of an overcharge theory when it granted cl ass
certification in the current litigation. Accordingly, the Court
finds that the representation of Meijer’s interest in the current
litigation is adequate to the extent that Meijer seeks to pursue an
overcharge theory. The Court, therefore, did not err in denying
Meijer's Motion to Intervene pursuant to Rule 24(a)(2).

Mei j er al so noved for perm ssive intervention pursuant to Rule
24(b)(2). Under Rule 24(b)(2), perm ssive intervention may be
granted upon tinely application of the novant if the novant can
denonstrate that intervention would not result in prejudice or
undue delay in the adjudication of the rights of the origina
parties. See Fed. R Cv. P. 24(b)(2). Wether or not to grant
permssive intervention lies in the sound discretion of the

district court. In re Safequard Scientifics, 220 F.R D. 43, 49

(E.D. Pa. 2004). As discussed supra, Meijer here did not file its
Motion in a tinmely manner. Moreover, if Meijer were granted | eave

to intervene, the matter of class certification would have to be
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reopened, additional discovery would have to be conducted, and a
further notion for class certification would have to be filed.
Thi s woul d necessarily result in undue delay in the adjudication of
the rights of the original parties. See id. The Court, therefore,
did not err indeclining to exercise its discretionto grant Mijer
perm ssive intervention.

The Court finally notes that there is nothing which would
prevent Meijer from filing its own individual or class-action
| awsuit agai nst Defendant and presenting its clains in that forum
See id. at 48-49. | ndeed, another purchaser of “private |abel”

tape from Def endant has done just that. See Public Super Markets,

Inc. v. 3M No. Gv. A 2:04-4394 (E.D. Pa. filed Sept. 17, 2004).

For the foregoing reasons, Meijer has failed to denonstrate
that reconsideration of the Court’s October 27, 2004 Oder is
necessary to correct a clear error of law or fact or to prevent

mani fest injustice. Accordingly, the instant Mtion is denied.

BY THE COURT:

John R Padova, J.
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