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Def endants Dean Gordon and Jermaine G ant are both
charged with one count of possession with intent to distribute
cocai ne base (“crack”), and aiding and abetting, in violation of
21 U.S.C. 88 841(a)(1l) and 841(b)(1)(A and 18 U.S.C. § 2, one
count of carrying a firearmduring and in relation to a drug
trafficking offense and aiding and abetting, in violation of 18
US C 8 924(c)(1) and 18 U.S.C. § 2, and one count of possession
of marijuana, in violation of 21 U S.C. §8 844(a). Defendant Dean
Gordon is additionally charged with one count of possession with
intent to distribute cocaine base (“crack”), in violation of 21
U S C 88 841(a)(1l) and 841(b)(1)(A), one count of possession
with intent to deliver nethyl enedi oxynmet hanphet am ne (“MDVA” or
“ecstasy”), in violation of 21 U S.C. 88 841(a)(1) and
841(b) (1) (O, and one count of possession of a firearmby a

fugitive, in violation of 18 U S.C. 8§ 922(g)(2). Defendant



Jermaine Grant is additionally charged with possession of a
firearmby an alien, in violation of 18 U S.C. 8§ 922(q)(5).
Presently before the Court are the defendants’ notions
to suppress physical evidence. Specifically, the defendants nove
to suppress all physical evidence obtained fromthe search of
their black Infiniti &0 (“Infiniti &0") incident to a traffic
stop on June 6, 2004. Defendants al so nove, pursuant to the
“fruit of the poisonous tree” doctrine, to suppress any physical
evi dence seized during the subsequent search of the Infiniti Q0
after it was inpounded, as well as any physical evidence seized

from Def endant Gordon’s person after his arrest.

FI NDI NGS OF FACT

1. On June 6, 2004, at approximately 4:38 p.m,
Easton Police Oficer Brian Herncane, while on duty in a marked
police vehicle, observed a black Infiniti &0 parked in the unit
bl ock of North Sixth Street in the city of Easton with Dean
Gordon seated in the driver's seat. (H T. 10/12/04, at 5-6.)

2. Oficer Herncane's attention was drawn to the
Infiniti G20 because he had stopped it approximately two weeks
prior to June 6, 2004 for an expired inspection sticker. (HT.

10/ 12/ 04, at 6.)



3. O ficer Herncane al so recogni zed M. Gordon from
two nights prior to June 6, 2004 when O ficer Herncane, while in
a backup rol e capacity, encountered M. Gordon after a traffic
stop. (HT. 10/12/04, at 7.) M. Gordon was at the tine
acconpani ed by Lennox Taylor, a/k/a “Jada,” who, according to
O ficer Herncane, is famliar to the Easton Police Departnent
because of his reported involvenent in narcotics trafficking and
sales. (H T. 10/12/04, at 7, 39.) M. Gordon was driving Lennox
Taylor’s vehicle. (H T. 10/12/04, at 39.)

4. After first seeing the Infiniti &0, Oficer
Her ncane drove past it, nmade a U-turn up the block on North Sixth
Street and parked to continue observing the Infiniti &0. (HT.
10/12/04, at 7.) Wiile driving past the Infiniti &0, Oficer
Her ncane noticed that the inspection sticker on the Infiniti &0
was still expired. (H T. 10/12/04, at 6-7.)

5. As O ficer Herncane continued to observe the
Infiniti G20, Jermaine Grant exited froma Chinese food
restaurant and entered the Infiniti G0 sitting in the front
passenger seat. (H T. 10/12/04, at 7-8.)

6. O ficer Herncane then observed the Infiniti G0
pull away fromthe parking spot into a lane of traffic w thout
signaling. (H T. 10/12/04, at 8.)

7. O ficer Herncane proceeded to conduct a traffic

stop of the Infiniti G0 in the unit block of South Sixth Street.



(H. T. 10/12/04, at 9.) Oficer Herncane approached the Infiniti
&0 believing at first that M. Gant was Lennox “Jada” Tayl or.
(H. T. 10/12/04, at 37.) Oficer Herncane initially addressed M.
G ant as Jada, but when he | ooked into the Infiniti G20, he
realized that M. Gant was not Lennox Taylor. (H T. 10/12/04,
at 37.)

8. O ficer Herncane then requested that M. Gordon
produce his license, registration, and insurance paperwork for
the Infiniti &0. (HT. 10/12/04, at 9.) He also questioned M.
Gordon about using his turn signal and about the expired
i nspection sticker. (H T. 10/12/04, at 10.)

9. In response, M. Gordon produced his New York
driver’s license and the insurance paperwork for the Infiniti
&0, but he was not able to produce the registration. (HT.

10/ 12/ 04, at 9.)

10. While standing outside the driver’s side door
conversing wwth M. Gordon, Oficer Herncane first noticed an
odor of raw or unburnt marijuana which he characterized as a
“noderate odor.” (H T. 10/12/04, at 10.)

11. Both the driver’s side and passenger w ndow were
open at the tinme. (H T. 10/12/04, at 40.)

12. O ficer Herncane understood raw marijuana to be

the cut dried out version and burnt marijuana to be the snoke of



marijuana that’s being burned, ingested. (H T. 10/12/04, at 25-26.)

13. Traveling with O ficer Herncane on the evening of
June 6, 2004, was O ficer Herncane's K-9 partner, Boris. (HT.
10/12/04, at 29.) Boris is trained to detect the presence of
both raw and burnt marijuana. (H T. 10/12/04, at 30.)

14. At the tinme of the incident, there was no witten
prot ocol guiding Easton police officers with respect to when to
use a K-9. (H T. 10/12/04, at 46.) The procedures guiding the
Easton Police today derive solely fromstate and case law. (HT.
10/ 12/ 04, at 46-47.) According to Oficer Herncane, to utilize a
K-9 patrol dog, there nust be reasonable suspicion. (HT.

10/ 12/ 04, at 47.) O ficer Herncane believes that detecting the
snmel |l of marijuana provides reasonable suspicion. (HT.
10/ 12/ 04, at 47.)

15. O ficer Herncane did not use Boris at anytine
prior to searching the Infiniti &0. (H T. 10/12/04, at 29-30.)
Oficer Herncane clains there was no need to do so since he
al ready snelled marijuana comng fromthe Infiniti &0. (HT.
10/ 12/ 04, at 30.)

16. O ficer Herncane is a graduate of Mansfield
University with a degree in crimnal justice. (H T. 10/12/04, at
4.) He is also a graduate of the Allentown Police Acadeny.

(H. T. 10/12/04, at 4.) He has been a police officer for nore

than six years in the Gty of Easton. (H T. 10/12/04, at 4.)



The Gty of Easton is four square mles and has approxi mately
25,000 to 30,000 residents. (H T. 10/12/04, at 5.) The Gty of
Easton has a 62-man police departnent. (H T. 10/12/04, at 5.)

17. O ficer Herncane is assigned to the patrol
division where he is a K-9 officer working for the dual purpose
of “patrol and narcotics.” (H T. 10/12/04, at 4.) O ficer
Herncane was trained in the detection of narcotics at what he
termed “NARC schools.” (H T. 10/12/04, at 4.) Al so, he had been
trained to detect the odor of burnt marijuana at the Al entown
Police Acadeny. (H T. 10/12/04, at 25.)

18. Easton Police Oficers in general receive training
for recognition of the snell of raw marijuana through various
schools and seminars. (H T. 10/12/04, at 60.)

19. Prior to the arrests of M. Gordon and M. G ant
on June 6, 2004, Oficer Herncane had made approxi mately 30-40
marijuana-related arrests. (H T. 10/12/04, at 45.) O those
arrests, approximately 2-5 involved situations where Oficer
Her ncane was able to detect the presence of raw marijuana by
hi msel f, wi thout the assistance of a K-9 dog. (H T. 10/12/04, at
45.

20. Based on training and experience, Oficer Herncane

is able to detect the snell of raw marijuana. See generally HT.

10/ 12/ 04, at 4, 25, 45, 60.



21. After detecting the snell of raw marijuana
emanating fromthe Infiniti &0, Oficer Herncane returned to his
patrol car. (H T. 10/12/04, at 11.) Upon his return, Oficer
Mead, a backup officer, arrived on the scene. (H T. 10/12/04, at
11.)

22. Oficer Herncane then ran a |license check on M.
Gordon and a warrant check on both M. Gordon and M. G ant.

(H. T. 10/12/04, at 11.) The response verified that M. CGordon’s
New York |icense was valid and there were no outstandi ng warrants
for either man. (H T. 10/12/04, at 26.)

23. Oficer Mead then exchanged docunentation with M.
Gant while M. Gant was seated in the Infiniti &0. (HT.

10/ 12/ 04, at 57.) O ficer Mead then proceeded to deliver the
paperwork handed to himby M. Gant to Oficer Herncane. (HT.
10/ 12/ 04, at 57.) Oficer Mead did not snell marijuana at any
time during the encounter with M. Gant. (H T. 10/12/04, at
58.)

24. Oficer Mead has been a patrolman for 16 years and
in that tinme he has conme into contact with raw and burnt
marijuana and can detect the snell of raw marijuana. (HT.

10/ 12/ 04, at 59-60.)

25. Oficer Herncane reapproached the Infiniti &0 and

asked M. CGordon to step out. (H T. 10/12/04, at 12.) Wen M.

Gordon did so, Oficer Herncane patted himdown for weapons.



(H. T. 10/12/04, at 12.) No weapons were found during the search.
(H. T. 10/12/04, at 12.) O ficer Herncane then directed M.
Gordon to sit on the curb. (H T. 10/12/04, at 12.) M. Gant
was then directed to exit the Infiniti G20 and O ficer Herncane
patted M. G ant down for weapons. (H T. 10/12/04, at 12-13.)
No weapons were found on M. Gant’s person and M. G ant was
directed to sit on the curb also next to M. Gordon. (HT.

10/ 12/ 04, at 13.)

26. O ficer Herncane then began searching the Infiniti
&20. When he entered the vehicle there was a “strong odor” of
raw marijuana. (H T. 10/12/04, at 13.)

27. Oficer Herncane first searched underneath the
passenger side seat but found nothing. (H T. 10/12/04, at 13.)
Next O ficer Herncane searched under the driver’s side seat but
found no marijuana present. (H T. 10/12/04, at 13.)

28. O ficer Herncane then opened the center consol e of
the Infiniti &G0 and di scovered marijuana individually packaged
in ten seal ed glassine zip-lock bags wwthin a | arger black
plastic bag. (H T. 10/12/04, at 13, 32.)

29. It took approximately thirty seconds to a mnute
fromthe tine Oficer Herncane first poked his head into the
Infiniti G20 until the time he found the marijuana. (HT.

10/ 12/ 04, at 13.)



30. The total anmpunt of marijuana that was found in
the center console of the Infiniti G0 was approximately 14.1
grans. (H T. 10/12/04, at 32.)

31. Also located inside the Infiniti G20 at the tine
the marijuana was di scovered was Chi nese food and an air
freshener hanging fromthe rear view mrror. (H T. 10/12/04, at
40-41.)

32. Oficer Herncane left the marijuana in the center
consol e, wal ked over to M. Gordon and M. Grant, and placed them
under arrest for possession wth intent to distribute marijuana
and possession of marijuana. (H T. 10/12/04, at 14.)

33. Sergeant Lobb then arrived on the scene and
remained with the Infiniti G0 while the defendants were
transported to the Easton Police station. (H T. 10/12/04, at
14.) The Infiniti G0 was inpounded and a search warrant sought.
(H. T. 10/12/04, at 14.)

34. At the police station, upon a strip search of M.
Gordon, 16 tablets of ecstasy were found in a clear glassine bag
inside M. CGordon’s left sock after the sock was renoved. (HT.
10/ 12/ 04, at 15.) The strip search continued and M. Gordon
| ater renoved a cl ear glassine bag containing crack cocaine from
his buttocks. (H T. 10/12/04, at 15-16.)

35. After a search warrant on the Infiniti &0 was

i ssued, Oficer Herncane initially used his K-9 partner to



conduct a search of the exterior and interior of the Infiniti
&0. (H T. 10/12/04, at 16.) Oficer Herncane's K-9 partner
gave indications of contraband on the outside and the inside of
the Infiniti &0. (H T. 10/12/04, at 16.) On the inside of the
Infiniti &0, Oficer Herncane’s K-9 partner gave indications on
the center console and on the glove conpartnent. (H T. 10/12/04,
at 16.)

36. Uncovered in the glove conpartnent area of the
Infiniti G0 were two cl ear gl assine baggies containing | arge
guantities of crack cocaine within a larger white plastic bag.
(H T. 10/12/04, at 16.) Also found in the trunk of the Infiniti
&0 was a bl ack plastic bag containing a fully | oaded Smth and
Wesson nodel nunber 663 revol ver that contained six .38 caliber
rounds. (H. T. 10/12/04, at 16.) Also in the trunk was a brand
new di gital postal scale. (H T. 10/12/04, at 17.)

37. In the subsequent search of the Infiniti &0,
O ficer Herncane al so discovered the registration information
which along with the insurance card indicated that the Infiniti
&0 is registered to and owned by both M. Gordon and M. G ant.

(H.T. 10/12/04, at 17.)
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1. CONCLUSI ONS OF LAW AND DI SCUSSI ON
A St andi ng
“Standing to challenge a search requires that the
i ndi vi dual chall enging the search have a reasonabl e expectation
of privacy in the property searched . . . and that he manifest a
subj ective expectation of privacy in the property searched.”

United States v. Baker, 221 F.3d 438, 441 (3d Cir. 2000) (citing

California v. G eenwod, 486 U S. 35, 39 (1988) and Rakas v.

lllinois, 439 U.S. 128, 143 (1978)): see also Gov't of V.I1. v.

Wllianms, 739 F.2d 936, 938 (3d Cir. 1984) (“An essential elenent
to a successful challenge of a search and sei zure of a car on
Fourth Amendnent grounds is the existence of a legitimte

expectation of privacy.”) (citing United States v. Sal vucci, 448

U S 83, 93 (1980) and Rakas, 439 U S. at 140-50). Therefore,
t he defendants nmust establish a reasonabl e and subjective
expectation of privacy in the Infiniti G20 searched on June 6,
2004. Wether such an expectation has been established is a
factual determnation to be made by the Court after a
“conscientious effort to apply the Fourth Anendnent.” Sal vucci,
448 U.S. at 92-93.

Here, the defendants argue, and the Governnent has not
di sputed, that both defendants have such an expectation of
privacy because they co-own the vehicle. This is significant

because “property ownership is clearly a factor to be considered

11



in determ ning whether an individual’s Fourth Amendnent rights
have been violated.” [d. at 91 (citing Rakas, 439 U S. at 144
n.12). Further suggesting that there is a reasonabl e and

legiti mate expectation of privacy is the fact that both

def endants occupi ed and were using the vehicle at the tinme of the
traffic stop as well as the fact that neither defendant consented
to a search. In view of this evidence, the Court finds that the
defendants had a legitimte expectation of privacy and therefore

have standing to pursue their notions to suppress.

B. The Traffic Stop

The defendants argue that the Easton Police unlawfully
st opped the defendants’ vehicle before it was searched.
Chal | enges to autonpbil e stops are appropriately anal yzed under
Fourth Amendnent principl es because the tenporary detention of
i ndi vi dual s during an autonobile stop “constitutes a ‘seizure’ of
‘persons’ within the nmeaning of” the Fourth Amendnent. Whren v.

United States, 517 U. S. 806, 809-10 (1996). Therefore, an

aut onobi l e stop nust be “reasonable.” See id. at 810.
Reasonabl eness is to be neasured objectively by |ooking at the

totality of the circunstances. OChio v. Robinette, 519 U S. 33,

39 (1996). An autonpbile stop is reasonable, as a general
matter, “where the police have probable cause to believe that a

traffic violation has occurred.” Wren, 517 U.S. at 810. This

12



is true irrespective of the subjective notivations of the officer
conducting the stop. 1d. at 813; Robinette, 519 U S. at 38

(1996); see also United States v. Akram 165 F.3d 452, 455 (6th

Cr. 1999) (holding, in a case involving a traffic stop of a U
Haul rental truck for speeding, that although “the officers were
uninterested in the traffic violation and were really |ooking for
drugs, the point of Wairen . . . is that the notives of police are
irrelevant”).

Here, O ficer Herncane observed that the inspection
sticker on the defendants’ vehicle was expired. Qperation of a
not or vehicle without a valid inspection sticker is a violation
of the Pennsylvania Vehicle Code, 75 Pa.C.S. A 8§ 4703. Oficer
Her ncane al so observed the defendants’ vehicle pull away fromthe
parking spot into a lane of traffic failing to use its turn
signal. Turning or noving a vehicle froma parked position into
the traffic streamw thout giving an appropriate signal is also a
vi ol ation of the Pennsylvania Vehicle Code, 75 Pa.C.S. A 8§
3334(a). Therefore, the Court finds that there was probabl e

cause to stop the defendants’ vehicle. See Carr v. City of Erie,

110 Fed. Appx. 236, 237 (3d Gr. 2004) (not precedential)
(holding that failure to use a turn signal provides a |awful

basis for making a traffic stop in Pennsylvania).

13



C. The Warrantl ess Search

The defendants chall enge the | awful ness of the search
of their vehicle on June 6, 2004 arguing that the police |acked
probabl e cause to believe that evidence of a crinme and/or
contraband would be | ocated within the vehicle. To begin, the
def endants correctly assert that federal Fourth Anendnment
anal ysis is what guides this Court in exam ning the | awful ness of

the search of the defendants’ vehicle. See United States v.

Ri ckus, 737 F.2d 360, 363-64 (3d Cr. 1984) (holding that

district courts are to decide adm ssibility of evidence questions
in federal crimnal cases on the basis of federal, and not state,
law). The Fourth Amendnent prohibits “unreasonabl e searches and
seizures.” U S. Const. anend. IV. *“Cenerally, for a seizure to
be reasonabl e under the Fourth Anmendnent, it nust be effectuated

with a warrant based on probable cause.” United States v.

Robertson, 305 F.3d 164, 167 (3d Cr. 2002) (citing Katz v.

United States, 389 U S. 347, 356-57 (1967)).

There are, however, “a few specifically established and
wel | -del i neat ed exceptions” to the warrant requirenment. See

United States v. Sal non, 944 F.2d 1106, 1120 (3d G r. 1991).

This Court el aborated on one such exception in United States v.

Wlliam No. CRIMA 03-315, 2004 W. 220862, at *4 (E.D. Pa. Jan.
12, 2004) (Robreno, J.):

A | ong-established exception to the warrant
requi renent for searches is the "autonobile

14



exception.”™ Carroll v. United States, 267
U S. 132 (1925). Under this exception,
"where there [is] probable cause to search a
vehicle "a search is not unreasonable if
based on facts that would justify the

i ssuance of a warrant, even though a warrant
has not been actually obtained.”" Maryl and
v. Dyson, 527 U. S. 465, 467 (1999) (citing
United States v. Ross, 456 U. S. 798 (1982)).
The exception "allows warrantl ess searches of
any part of a vehicle that may conceal
evidence ... where there is probable cause to
believe that the vehicle contains evidence of
acrinme." Karnes v. Skrutski, 62 F.3d 485,
498 (3d Cir. 1995) (quoting United States v.
Mcd ory, 968 F.2d 309, 343 (3d Cir. 1992))
(internal quotations omtted). Probable
cause to conduct a search exists "when,

view ng the totality of the circunstances,
"there is a fair probability that contraband
or evidence of a crime will be found in a
particular place.”" United States v. Hodge,
246 F.3d 301, 305 (3d Gir. 2001) (citing
IIlinois v. Gates, 462 U. S. 213, 238 (1983)).

Id. at *4.

In this case, there was probable cause to search the
def endants’ vehicl e because, based upon his training and
experience, Oficer Herncane detected the snell of raw marijuana

in the vehicle. See United States v. Wnters, 221 F.3d 1039,

1040, 1042 (8th G r. 2000) (finding that the “snell of raw
mari j uana created probabl e cause to search the defendant’s car
and its containers”).

The defendants in the instant matter, citing Know es v.

lowa, 525 U.S. 113 (1998), argue that the Easton police |acked
probabl e cause to conduct a full search of their vehicle incident

to the stop for the invalid inspection sticker and failure to

15



signal traffic violations. In Knowl es, the Suprenme Court

declined to extend the “bright-line rule” of allow ng a search
incident to arrest to the situation where a citation is issued
followng a routine traffic stop. See id. at 118-19; see al so

United States v. Johnson, 63 F.3d 242, 247 (3d Cr. 1995)

(“Clearly, alawful traffic stop is not ‘carte blanche for an
officer to engage in other unjustified action.”).

This case, however, is distinguishable from Know es,
because in addition to the alleged traffic violations, Oficer
Her ncane detected an odor of raw marijuana emanating fromthe
defendants’ vehicle. At least two circuit courts have found that
the odor of raw marijuana al one can satisfy the probabl e cause

requi renent, see Wnters, 221 F.3d at 1040; United States v.

Downs, 151 F.3d 1301, 1303 (10th Cr. 1998), and at |east one
district court in the Third Crcuit reached a sim |l ar concl usion,

see United States v. Padron, 657 F. Supp. 840, 848-49 (D. Del.

1987), aff’'d, United States v. Rubio, 857 F.2d 1466 (3d G r

1988). See also United States v. Crotinger, 928 F.2d 203, 205

(6th CGr. 1991) (finding that the snell of raw marijuana, coupled

W th ot her suspicious circunstances, created probabl e cause).
Utimately, the credibility of Oficer Herncane's

testinmony at the suppression hearing stating that he detected an

odor of raw marijuana emanating fromthe defendants’ vehicle is

16



at issue. The Third Crcuit has created a franmework for
addressing such credibility issues:

In review ng on-the-scene judgnents of police
officers we nust, of course, renenber that
police officers may well "draw inferences and
make deductions ... that mght well elude an
untrained person.” United States v. Cortez,
449 U.S. 411, 418, 101 S.Ct. 690, 66 L.Ed.2d
621 (1981). Nevertheless, an officer's

i nferences and deductions can only justify a
warrantless arrest if the governnent
satisfies its burden of establishing the
probabl e cause necessary to support the
arrest. Notw thstandi ng the deference

af forded the on-the-scene concl usi on of
police officers, probable cause nust
ultimately be decided by the courts, not the
pol i ce.

United States v. Myers, 308 F.3d 251, 255 (3d GCr. 2002).

Wth these precepts in mnd, the Court finds Oficer
Herncane’s testinony that he snelled a “noderate odor” of unburnt
(raw) marijuana to be credible. First, Oficer Herncane is
trained in the detection of narcotics (H T. 10/12/04, at 4),
specifically in the detection of the snell of raw marijuana.
(H. T. 10/12/04, at 60). Further, he testified that he is able to
di stingui sh the odor of raw marijuana from burnt marijuana.

(H T. 10/12/04, at 25-26.) Second, Oficer Herncane has been
involved in 2-5 arrests where he has been able to detect the
presence of raw marijuana w thout the assistance of his K-9 dog.
(H. T. 10/12/04, at 45.) Third, Oficer Herncane found raw
marijuana in the center console of the defendants’ vehicle only

seconds after he initiated the search. (H T. 10/12/04, at 13.)

17



The defendants argue that O ficer Herncane coul d not
possi bly snell raw marijuana under the circunstances in this
case--where there was Chinese food and an air freshener in the
vehicle (H T. 10/12/04, at 40-41), two open wi ndows (H. T.

10/ 12/ 04, at 40), and where the marijuana was packaged in seal ed
gl assine zip-lock bags within a |larger black plastic bag (H T.
10/ 12/ 04, at 13, 32). However, there was no evidence presented,
froman expert or otherwi se, that Oficer Herncane was not able,
as he clains, to snell raw marijuana emanating fromthe

def endants’ vehicle in the manner and under the circunstances of

this case. See, e.qg., Padron, 657 F. Supp. at 848-49 (finding

that “the inference that a person could not smell raw marijuana
in plastic bags [had] not been proven beyond defendants’ bald
assertion”).

The defendants question O ficer Herncane's notivation
for stopping the defendants’ vehicle suggesting that O ficer
Her ncane had a predi sposed mnd to arrest the defendants based on
a prior incident. Although Oficer Herncane’'s notivation is not
relevant to whether there was probable cause to stop the
def endants’ vehicle in the first instance, see Wiren, 517 U S. at
813, it may be relevant in evaluating the credibility of Oficer

Herncane’s testinony that he snelled raw marijuana, see Scott v.

United States, 436 U S. 128, 139 n. 13 (1978) (“[Als a practica

matter the judge’s assessnent of the notives of the officers may

18



occasionally influence his judgment regarding the credibility of
the officers’ clainms with respect to what information was or was
not available to themat the tinme of the incident in question.”).
The Court, however, recognizes Oficer Herncane's training and
experience in the detection of raw marijuana and the speed with
whi ch he found the marijuana after the search begun. Further,
the Court notes the absence of evidence showing that it is not
possible to detect the snell of raw marijuana under the
circunstances as they existed at the tinme of the search. Viewed
in this light, the possible aninus agai nst the defendants, while
a factor, does not alter the Court’s conclusion that Oficer
Herncane's testinony that he snelled raw marijuana is credible.?
Finally, the defendants seek to have the Court infer
fromthe fact that O ficer Herncane did not utilize his K-9
partner Boris before searching the defendants’ vehicle (H T.
10/ 12/ 04, at 29-30) that O ficer Herncane did not actually snell
marijuana. Although O ficer Herncane woul d have been justified
inutilizing Boris after he snelled raw marijuana (H T. 10/ 12/ 04,

at 47), he was not required to do so before searching the

'The defendants al so argue that the anobunt of nmarijuana
seized was so small that O ficer Herncane coul d not have snelled
it. The issue is one of fact based on the totality of the
ci rcunstances. Although the amount of marijuana is a factor to
be considered in the cal culus of whether O ficer Herncane’s claim
that he snelled marijuana is credible, there is no evidence, from
an expert or otherw se, that supports the argunent that the
anopunt of raw marijuana in this case could not be detected by
O ficer Herncane.

19



defendants’ vehicle. Before executing a warrantless search, “the
| aw does not require the police to conduct a ‘thorough

i nvestigation, |eaving no stone unturned.” See Snell ex rel.

Snell v. Duffy, No. CIV.A 02-3660, 2004 W. 62711, at *6 (E. D. Pa.

Jan. 6, 2004) (Robreno, J.). Rather, “once a |l aw enforcenent

of ficer has sufficient evidence within his know edge to establish
probabl e cause, no further investigation is required.” Dintino
v. Echols, 243 F. Supp. 2d 255, 264 (E.D. Pa. 2003) (Robreno,

J.), aff’d, 91 Fed. Appx. 783 (3d CGr. 2004); see also Merkle v.

Upper Dublin Sch. Dist., 211 F.3d 782, 790 n.8 (3d Cr. 2000)

(holding that a police officer is “not required to undertake an
exhaustive investigation in order to validate the probabl e cause
that, in his mnd, already existed’).

Under the totality of the circunstances, the Court
finds that there was probable cause in this case to justify the
warrant| ess search of the defendants’ vehicle. Hence, the Court
w Il deny the defendants’ nptions to suppress.

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF ANMERI CA
: CRI M NAL ACTI ON
V. : NO. 04-483

DEAN GORDON AND
JERMAI NE GRANT

ORDER
AND NOW this 15th day of Decenber 2004, it is hereby
ORDERED t hat :
1. Def endant Dean Gordon’s notion to suppress (doc.
no. 21) is DEN ED;, and
2. Def endant Grant’s notion to suppress (doc. no. 23)
i s DENI ED.

AND I'T | S SO ORDERED.

EDUARDO C. ROBRENO, J.



