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Given the legal

posture of federal sentencing, the Third Circuit has not provided guidance as to this particular

issue
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Yeaman, 987 F. Supp. at 376; Caruso, 948 F. Supp. at 392;

United States v. Giampa, 904 F. Supp. 235, 271-72 (D.N.J. 1995); United States v. Wecker, 620

F. Supp. 1002, 1006 (D.Del. 1985). Additionally, if the language is information which the

government hopes to prove at trial, it cannot be considered surplusage no matter how prejudicial

it may be. Yeaman at 377.  Here, the Defendant has been charged with conspiring to use stolen

car parts and obliterating the vehicle identification numbers in furtherance of his conduct. Having

reviewed the indictment, this Court finds that the notice of additional factors, which references 

the value of the motor vehicle parts, the receipt of stolen property, and the organization of the

alleged scheme, is relevant to the evidence the government will present at trial. Therefore, the

notice of additional factors will not be stricken as surplusage from the superseding indictment.
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2. Prejudice

Defendant further argues that the additional factors are prejudicial because the

government need not prove the allegations to obtain a conviction. The government acknowledges

that such factors would not be traditionally included in the indictment. The government further

proposes to withhold the additional factors from the jury until guilt has been determined; this, in

turn, would alleviate any prejudice.

Generally, language that is inflammatory or prejudicial may be stricken from an

indictment.  In this case, the Defendant seeks to have the additional factors and the term “chop

shop” stricken as prejudicial.  This Court maintains that the notice of additional factors is

relevant and not prejudicial, and thus, will not be stricken.  Nevertheless, to protect against any

confusion of the actual offense charged and the sentencing factors, this Court accepts the

government’s proposal to withhold the notice of additional factors from the jury until guilt has

been determined. Consequently, this Court denies Defendant’s request to strike the notice of

additional factors as surplusage.

  This Court finds, however, that the use of the term “chop shop,”  invoked to describe the

alleged conduct,  is not necessary to convey the nature of the offense charged. It should be noted

that Defendant is charged with one count of conspiracy, in violation of 18 U.S.C. §371, based on 

allegations that he altered or removed motor vehicle identification numbers and trafficked in

certain motor vehicles or motor vehicle parts.  Defendant has not been charged under 18 U.S.C.

§2322, which defines the criminal violation of operating a chop shop.  To that end, the language

“chop shop” should be stricken from the superseding indictment in paragraph one (1); and

paragraph five (5) should be completely deleted from the superseding indictment. 
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Therefore, Defendant’s request to have the term “chop shop” stricken as surplusage is granted.

In sum, it must be kept in mind that an indictment does no more than charge a defendant

with an act or acts in violation of the law. An indictment has no probative value, nor is it any

proof of the offense charged. The burden rests with the government to prove beyond a reasonable

doubt at the time of the trial, the offense charged within the indictment. United States v. Ahmad,

329 F.Supp. 292, 297 (citing Tot v. United States, 319 U.S. 463 (1943)).

IV. CONCLUSION

For the reasons set forth above, Defendant’s motion is granted in part and denied in part.

Furthermore, this Court elects to bifurcate the guilt and sentencing phases of the trial. The

sentencing factors–“notice of additional factors”- will not be submitted to the jury until the

sentencing phase of trial.

An appropriate order will be entered in accordance with this memorandum opinion.


