I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
HARRY M DEAL ) ClVIL ACTI ON
Plaintiff, E NO. 04- 1879
V. '
WLLI AM B. WALDMAN, et al.
Def endant s.
MEMORANDUM AND ORDER
Ful lam Sr. J. Decenber 6, 2004
Plaintiff, a mnority sharehol der of a closely held
corporation, filed suit in the Philadel phia Court of Common Pl eas
against the majority sharehol der, the corporation, and others,
all eging that he was “frozen out” of the business. Defendants
renoved the action to federal court and then noved to di sm ss.
Because Plaintiff’s clainms under the RICO statute are tine
barred, I will grant the notion as to Counts V and VI and renand
the state | aw cl ai ns.
The statute of |imtations for civil RICO clains is

four years. Agency Holding Corp. v. Malley-Duff & Assocs., 483

U S 143, 107 S. C. 2759 (1987). The Third G rcuit has adopted
the injury discovery rule, where the limtations period begins to
run when a plaintiff knew or should have known of his injury.

Forbes v. Eagleson, 228 F.3d 471, 484 (3d Cr. 2000). The

Suprene Court explicitly rejected the Third Grcuit’s “l ast

predicate act” rule in Klehr v. A O Smth Corp., 521 U S 179,




187, 117 S. Ct. 1984, 1989 (1997). The conpl ai nt all eges that
the wongful acts occurred beginning in approximtely 1989, and
al though Plaintiff alleges conduct continuing into at |east 2002,
he could or should have known of the harm before 2000 (four years
before filing suit). The Conplaint alleges that over a period of
years, he was squeezed out of the business and states that:

Despite repeated requests over the years from M. Deal

to M. Waldman, his accountant, M. Wal dman’s

accountant, Benjam n Fishbein, CPA and R chard Ml | man,

Esq.[,] Waldman’s lawer, Sinplicity’ s secretary and

the Trustee for the Waldman Trusts, M. Deal was not

provided with nore than mnimal financial information

regarding Sinplicity until he retained his own counse

in 2002.

Complaint at ¢ 66. |If the discovery rule were to rest on when a
plaintiff decided to retain counsel, the limtations period would
be extended indefinitely. Plaintiff admts to harboring
suspicions for years, but he waited until 2002 to consult with an
attorney. The RICO clains are tine barred.

Def endants cited diversity jurisdiction as the reason for
removal , but because they all call Pennsylvania honme they cannot
renmove on this basis. 28 U S.C. § 1441(b). The RI CO clains
provi ded the only basis for federal jurisdiction, and because

t hose cl ai nrs8 have been di sm ssed, the action will be remanded.

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
HARRY M DEAL : CIVIL ACTI ON
Plaintiff, E NO. 04- 1879
V.
WLLIAM B. WALDMVAN, et al.
Def endant s.
ORDER

AND NOW this 6t h day of Decenber, 2004, upon

consi deration of Defendants’ notion to dism ss and the response

t her et o,

| T I'S HEREBY ORDERED that the notion is GRANTED I N PART.

Counts V and VI of the Conplaint are DI SM SSED with prejudice for

failure to state a claimand the case is REMANDED to the Court of

Common Pl eas of Phil adel phia County Pennsylvania. The Cerk is

directed to mark the case CLOSED

BY THE COURT:

/[s/John P. Fullam Sr.

J.

Ful l am Sr.

J.



