IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI CTORY OUTREACH CENTER et al. CIVIL ACTI ON
V.
SERGEANT MELSO, et al. : NO. 00-5185

VEMORANDUM AND ORDER

HUTTON, S.J. Novenber 29, 2004

Presently before the Court are Defendant St. Joseph’s
University’s Mition for Summary Judgnent and Suppl enent thereto
(Docket Nos. 99 and 114), Plaintiffs’ response thereto (Docket No.
123), Plaintiffs’ Mtion for Sunmary Judgnent against St. Joseph’s
University and Suppl enent thereto (Docket Nos. 118 and 122), and
Def endant’ s response thereto (Docket No. 125).

| . BACKGROUND

Plaintiffs C. Stephen Wite (“Wite”) and Victory Qutreach
Center! sued Defendants Police Oficers and the City of
Phi | adel phia (“Cty” or “Philadel phia”) (collectively “the
Muni ci pal Defendants”) on COctober 12, 2000. Plaintiffs anended
their Conplaint and added St. Joseph’s University (“SJU) on
Novenber 28, 2001. The Amended Conpl aint alleges infringenment of

Wiite's First and Fourth Anendnent rights pursuant to 42 U S.C. 8

! The nane “Victory Qutreach” was changed to the “Phil adel phia Gospe
Qutreach Center.” The entity is an inner-city nission and Wiite is currently
its sol e enployee



1983.

This suit revolves around four incidents, two of which
occurred during the Greek Picnics on July 24, 1999 and July 9,
20002, and the third and fourth at SJU on March 14 and 15, 2001.
The notions presently before the Court relate to the events that
took place in March of 2001 at SJU.

A. March 14, 2001

Plaintiff Wiite is a mnister and evangeli st who believes
that it is his mssion to bring his nmessage of the gospel to
col l ege students on canpuses in the Philadel phia area. Wite has
preached at | ocal college canpuses such as the University of
Pennsyl vani a, Tenple University, and Drexel University. On Mrch
14, 2001, Wiite preached at SJU, a Catholic school, for the first
time. Wiite stood on the “main concourse” along City Line Avenue
and addressed the students while his friend, Tinothy Guver
(“Guver”), distributed religious material. On that day, Wite
clainms that approximately forty students and other individuals
gathered around him \Wiile Wiite was preachi ng, Father Rick
Mal | oy, a professor at SJU, approached Wite and began speaki ng
w th himabout theology and their differing viewoints. See Rick
Mal | oy Dep. at 6, 11, 16-17 (Docket No. 120, Ex. 26); see also C
St ephen White Dep., June 27, 2003, at 34-36 (Docket No. 120, Ex.

36) [hereinafter “White I1”]. This conversation was brief and

2 For a detail ed description of the events that took place at the Geek
picnics, see this Court’s order dated March 18, 2004.
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ended with Father Malloy taking Wite s business card and
departing. Wite clains that at sone point after this, a nmenber
of SJU security approached and verbally assaulted him See Wite
Dep., May 19, 2001, at 79 (Docket No. 99, Ex. A [hereinafter
VWite I']; Wite Il at 53-64. According to Wiite, this individual
used profanity and told Wiite that he would beat himif the
police did not cone. Wite Il at 53-54; see also Wite | at 79.3
Janes LeVere, a security officer for SJU, admts that he
approached Wite and told himto nove because he was on private
property. See Janes LeVere Dep. at 12 (Docket No. 120, Ex. 21).
LeVere clains that Wiite noved fromthe grass to the sidewal k
whil e LeVere stood cl ose by, observed Wiite, and called SJU
security headquarters to report that Wite had noved. See LeVere
Dep. at 13-14.

At sonme point after LeVere and Wiite’'s interaction, the
police were called and O ficer Dexter Charles Perry (“Oficer
Perry”) and Janmes Keith (“Oficer Keith”) arrived at SJU See
Wiite Il at 72; see also Dexter Charles Perry Dep. at 7-10
(Docket No. 120, Ex. 31); Janmes Keith Dep. at 4, 9 (Docket No.
120, Ex. 34). According to Wite, the SJU security guard who
t hreat ened hi m spoke with the police officers when they first
arrived on the scene. See Wiite Il at 69-71. Guver also

describes seeing the police officers speak with an SJU security

8 According to Gruver, this exchange took place on March 15, 2001. See
Ti mot hy Gruver Dep. at 56 (Docket No. 120, Ex. 32).
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guard. See Guver Dep. at 50 (Docket No. 120, Ex. 32). Both
police officers deny speaking to any nenber of SJU security on
March 14, 2001. See Perry Dep. at 19, Keith Dep. at 15-16. The
police officers and Wiite engaged in a brief conversation. After
this conversation, and because it was getting late in the day,
Wiite agreed to |l eave. See Wiite Il at 75.

B. March 15, 2001

White returned to the main concourse of St. Joseph’s
University the next day, on March 15, 2001. In his first
deposition, Wiite states that about ten students assenbl ed around
him See Wite |l at 82-84. In his second deposition, Wite
states that no one gathered around himand that approximately
four to five students |istened to himfroma distance. See Wite
1, at 82. Wite also states that he saw no SJU security guards
on March 15. See Wite Il at 81-82.

Approxi mately half an hour | ater, Philadel phia Police
O ficer Eric Fredericksdorf approached Wiite and asked Wite to
nove to another |ocation by a parking lot. See Wite Il, at 83.
According to Wiite, Oficer Fredreriksdorf stated that there were
conplaints that Wiite was of fending students and asked Wiite to
nmove to a different |ocation or be arrested. See Wite Il at 85-
88. In response, Wiite stated that he prayed and believed that
he needed to continue preaching at the sanme |location. See Wite

1, at 88. At that point, Wiite was placed under arrest for



obstructing the highway and public passageways in violation of
Pa. Cons. Stat. Ann. § 5507.%

White's Anended Conplaint contains three counts. |n Count
|, Wiite alleges a federal civil rights claimunder the First and
Fourth Amendnents agai nst the Phil adel phia Police Oficers and
SJU. Counts Il and Il are against the Gty of Philadel phia and
t he Muni ci pal Defendants only. On March 18, 2004, this Court
i ssued an Order denying Plaintiffs’ and Muinici pal Defendants’
nmotions for summary judgnment as to Counts | and II1l1. The Court
granted Defendant City’'s notion for sunmary judgnent as to Count
1. Presently before the Court are Plaintiffs’ and Defendant
SJU s notions for summary judgnment as to Count |.°

1. LEGAL STANDARD

Summary judgnent is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,

together with the affidavits, if any, show that there is no

4 The statute defines obstructing hi ghways and ot her public passages as
fol | ows:

(a) Qbstructing. -- A person who, having no |l egal privilege to do

so, intentionally or recklessly obstructs any hi ghway, .

sidewalk, . . . [or] other public passage . . . commits a summary

of fense, or in case he persists after warning by a law officer, a
nm sdeneanor of the third degree. No person shall be deemed guilty
of an offense under this subsection solely because of a gathering
of persons to hear him speak or otherw se conmuni cate, or solely
because of being a menber of such gathering.

18 Pa. Cons. Stat. Ann. § 5507(a).

5 SJU alludes to Counts V and X in its notion for sunmmary judgnent, but as
t he Amended Conpl aint contains only three counts, and only the first of these
three counts nmentions SJU, the Court will restrict its ruling to Count | of

t he Amrended Conpl ai nt.
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genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Fed. R GCv. P
56(c). The party noving for sunmary judgnent has the initial

burden of showing the basis for its notion. See Celotex Corp. V.

Catrett, 477 U S. 317, 323 (1986). Once the novant adequately
supports its notion pursuant to Rule 56(c), the burden shifts to
t he nonnoving party to go beyond the nere pl eadi ngs and present
evi dence through affidavits, depositions, or admssions on file
showi ng a genuine issue of material fact for trial. See id. at
324. The substantive | aw determ nes which facts are material.

See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

I f the evidence is such that a reasonable jury could return a
verdict for the non-noving party, then there is a genuine issue
of material fact. See id.

When deciding a notion for summary judgnent, all reasonable
inferences are drawn in the |ight nost favorable to the non-

noving party. See Big Apple BMN Inc. v. BMNVof N. Am, Inc.,

974 F.2d 1358, 1363 (3d GCr. 1992), cert. denied, 507 U S. 912

(1993). Moreover, a court may not consider the credibility or
wei ght of the evidence in deciding a notion for sunmary judgnent,
even if the quantity of the noving party's evidence far outweighs
that of its opponent. See id. Nonetheless, a party opposing
summary judgnent nust do nore than just rest upon nere

al | egations, general denials, or vague statenents. See Trap Rock




Indus., Inc. v. Local 825, 982 F.2d 884, 890 (3d Cr. 1992).

[11. DI SCUSSI ON
In order to maintain a civil rights cause of action under 42
US C 8§ 1983, a plaintiff nust prove that (1) a person acting
under col or of state law, (2) deprived himof rights, privileges or
immunities secured by the Constitution or laws of the United

States.® See West v. Atkins, 487 U S. 42, 48 (1988). Section 1983

is not, by its owmn ternms, a source of substantive rights. Instead,
it provides a renedy for deprivations of rights that are
est abl i shed el sewhere in the Constitution or the federal statutes.

See Baker v. MCollan, 443 U S. 137, 144 n.3 (1979); Kniepp V.

Tedder, 95 F.3d 1199, 1204 (3d Gr. 1996).

The first requirement in establishing a 8 1983 violationisto
show that the defendant was acting under color of state law. To
establish that a private actor is acting under col or of state | aw,
Plaintiffs nust showthat there is such a “‘cl ose nexus between the
State and the challenged action’ that seem ngly private behavior

‘may be fairly treated as that of the State itself.’” Adans v.

Teansters Local 115, 2003 W. 22005708, *5 (E.D. Pa. Aug. 6, 2003)

(quoting Brentwood Acad. v. Tennessee Secondary Sch. Athletic

6 42 U.S.C. § 1983 provides, in pertinent part, as follows:

Every person who, under color of any statute, ordinance,
regul ation, custom or usage of any State . . . subjects, or
causes to be subjected, any citizen of the United States or ot her
person within the jurisdiction thereof to the deprivation of
rights, privileges, or immunities secured by the Constitution and
| aws, shall be liable to the party injured in an action at |aw,
suit in equity, or other proper proceeding for redress.
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Ass’n, 531 U S. 288, 295 (2001)). Plaintiff alleges this nexus
exi sts because SJU and its security guards conspired with the
Phi | adel phia police officers to deprive Wite of his First and
Fourth Amendnent rights. Before addressing the existence of the
conspiracy, the Court nust determine if Plaintiff has net the
standard for corporate liability against SJU

The Suprene Court held that a nunicipality cannot be held

|iable under a theory of respondeat superior. See Mnell v. New

York City Dept. of Sec. Serv., 436 U S. 658, 694 (1978). Although

neither the Suprenme Court nor the Third Circuit has addressed the
i ssue of whether a private corporation can be held liable for the
acts of its enployees on a respondeat superior theory, this Court

and several others have addressed the issue. In Mller v. Gty of

Phi | adel phia, 1996 W. 683827 (E.D. Pa. 1996), this Court stated

t hat the rule from Monell “equally applies to private

corporations.” 1d. at *3. See also MIller v. Hoffman, 1998 W

404034, *5 (E.D. Pa. 1998) (finding that a private corporation can
not be held vicariously liable for the acts of its staff under 8§
1983). Therefore, Plaintiffs cannot succeed on a cl ai magai nst SJU
predi cated on respondeat superior liability.

However, the Suprenme Court also stated an exception to the
rule prohibiting respondeat superior liability. In Monell, the
Suprenme Court stated that “when execution of a governnment’s policy

or custom . . . inflicts the injury . . . the governnent as an



entity is responsible under 8§ 1983.” Monel |, 436 U.S. at 694.
This Court has also extended this exception to private

corporations. See Hoffrman, 1998 WL 404034 at *5. In order for a

private corporation to be liable, it nust have known of and
“acquiesced in the deprivation of plaintiffs’ rights.” 1d. To
meet this burden, Plaintiffs nust show that the corporation
“established and maintained a policy, practice or custom which
directly caused plaintiffs’ constitutional harnmi with “deliberate
indifference to the consequences.” |1d.

Here, Plaintiffs have presented evidence of SJU s policies
regardi ng speech on canpus and availability of canpus facilities
for use by outside speakers. Plaintiffs have also presented
evidence fromthe SJU Departnent of Safety and Security Director’s
Log that a security officer was dispatched to the scene and
instructed to bring the literature back to the office. Plaintiffs
all ege this event occurred before SJU ever called the police and
before SJU determ ned exactly where Wiite was |located. Viewed in
the light nost favorable to them Plaintiffs have presented an
issue as to whether SJU had a custom of allowing its security
guards to violate Wite’'s First and Fourth Amendnent rights.

Plaintiffs have also net their burden of denonstrating a
genuine issue of material fact as to whether or not SJU and its
security guards conspired with the Phil adel phia police officers.

To succeed on this claimat the summary judgnment stage, Plaintiffs



must satisfy the elenments of a civil conspiracy. To denonstrate a
civil conspiracy under 8 1983, a plaintiff nust establish (1) the
exi stence of a conspiracy and (2) a deprivation of civil rights in
furtherance of the conspiracy by a party to the conspiracy. See

Adickes v. S.H Kress & Co., 398 U S. 144, 150 (1970). A civi

conspiracy is a “conbination of two or nore persons acting in
concert to commt an unlawful act, or to commt a |lawful act by
unl awful nmeans, the principal elenent of which is an agreenent
between the parties ‘to inflict a wong against or injury upon
another,’” and ‘an overt act that results in danage.’” Adans, 2003

WL 2200578 at *6 (quoting Hanpton v. Hanrahan, 600 F. 2d 600, 620-21

(7th CGr. 1979), rev’'d in part on other grounds, 446 U S. 754

(1980)). Such an agreenent can be proven through either direct or
circunstantial evidence. See id. The question of whether an
agreenent exists is for the jury to decide “so long as there is a
possibility that the jury can infer from the circunstances that
[the alleged conspirators] had a neeting of the mnds and thus
reached an understanding to achieve the conspiracy’ s objectives.”
Hanpton, 600 F.2d at 621 (citing Adickes, 398 U S. at 158-59).
Thus, when a plaintiff alleges a conspiracy to violate civil
rights, “the existence or nonexistence of a conspiracy 1is
essentially a factual issue that the jury, not the trial judge,
shoul d decide.” Adickes, 398 U S. at 176.

Viewed in a light nost favorable to Plaintiffs, the Court
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finds that there is sufficient evidence from which a jury could
determ ne that a conspiracy existed. Plaintiffs argue that the
security guards spoke with the police officers who arrived at the
scene on the first day for a few nonments before they spoke with
Wite. Plaintiffs have also provided circunstantial evidence in
the formof the security log and the police report fromthe second
day that establish a genuine issue as to the existence of a
conspi racy. Because Plaintiffs have raised a genuine issue of
material fact as to whether a conspiracy existed, the Court nust
deny Defendant SJU s notion for sumrary judgment.

Since this is a cross notion for summary judgnent, the Court
will also viewthe evidence in the light nost favorable to SJU in
ruling on Plaintiffs’ nmotion for summary judgnent. SJU provides
evi dence that the police officers never spoke with any SJU security
guards. Viewing this evidence in the Iight nost favorable to SJU,
there is an issue as to whether the conspiracy existed and the
Court mnust also deny Plaintiffs’ notion for sunmmary judgnent.

V. CONCLUSI ON

For the reasons st ated above, the Court deni es Def endant SJU s
Motion for Sunmary Judgnent as to Count | and denies Plaintiffs’
Cross-Motion for Summary Judgnent as to Count |.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI CTORY OUTREACH CENTER et al. CIVIL ACTI ON
V.
SERGEANT MELSO, et al. : No. 00-5185
ORDER

AND NOW this 29th day of Novenber, 2004, upon consideration
of Defendant St. Joseph’s University s Mdtion for Sunmary Judgnment
and Supplenment thereto (Docket Nos. 99 and 114), Plaintiffs’
response thereto (Docket No. 123), Plaintiffs Mtion for Summary
Judgnent against St. Joseph’s University and Supplenent thereto
(Docket Nos. 118 and 122), and Defendant’s response thereto (Docket
No. 125), IT IS HEREBY ORDERED t hat:

(1) Sunmary judgnent is DENIED to Defendant SJU as to Count

| and

(2) Sunmary judgnment is DENIED to Plaintiff as to Count 1.

BY THE COURT:

S/

HERBERT J. HUTTON, S.J.



