IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ADAPT OF PHI LADELPH A, et al. : ClVIL ACTION
V. :
PH LADELPH A HOUSI NG AUTHORI TY, :
et al. : NO. 98-4609
MVEMORANDUM
Bartle, J. Novenber 24, 2004

This current discovery dispute centers on the efforts
of plaintiffs® to obtain certain medical information about
residents of accessible scattered-site public housing for the
mobility inmpaired in the Gty of Philadel phia.

Plaintiffs have served four interrogatories and siXx
requests for production on defendants, the Philadel phia Housing
Aut hority and Carl G eene (collectively "PHA"). Defendants have
served tinely objections which are based on a nunber of grounds
i ncludi ng privacy concerns. Before the court is the notion for a
protective order by intervenor Resident Advisory Board Inc.

("RAB") under Rule 26(c) of the Federal Rules of Cvil

1. Plaintiffs are ADAPT of Phil adel phia ("ADAPT"), Liberty
Resources, Inc. ("LRI"), Marie Watson, Marshall Watson, and Di ane
Hughes. As described in the settlenent agreenent reached anong
the parties, LRI "is a federally funded social service and
advocacy non-profit corporation that is nandated, pursuant to the
Rehabilitation Act of 1973, 29 U S.C. § 796f-4, to provide
services and 'systens advocacy' for people with disabilities,"
and ADAPT "is an organi zati on that advocates on behal f of
individuals with disabilities.” Settlement Agreenent and Rel ease
at 1-2.



Procedure.? The gravamen of the notion seeks to prevent the

di scl osure sought by plaintiffs of the nmedical information in
guestion, again on privacy grounds. Plaintiffs, on the other
hand, have noved under Rule 37 of the Federal Rules of Cvil
Procedure® to conpel defendants to answer the interrogatories and
produce certain docunents in response to the requests for
production. Wile the discovery dispute covers subjects beyond
the nedical information of these public housing residents,

def endants' objections and the notion for a protective order
focus on this issue.

This lawsuit has had a | ong and contentious history.
Plaintiffs instituted this action sone six years ago agai nst PHA
and its director Carl Geene for violation of federal |aw for
failure to provide a sufficient nunber of public scattered-site
housing units accessible to persons with nobility inpairnents.
Plaintiffs sought declaratory and injunctive relief. After a
trial and while the matter was on appeal, the parties were
finally able to reach a settlenent which was approved by the
Depart ment of Housi ng and Urban Devel opnent ("HUD') and then by
this court in May, 2002.

2. Rule 26(c) provides in relevant part: "Upon notion by a
party or by the person from whom di scovery is sought, ... the
court may nake an order which justice requires to protect a party
or person from annoyance, enbarrassnment, oppression or undue
burden or expense ...."

3. Rule 37(a) provides in relevant part, "A party ... may apply
for an order conpelling disclosure or discovery ...."
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Under the settlenent agreenent, PHA was required to
create a certain nunber of accessible units to be dispersed
t hroughout the Gty of Philadel phia and nade avail abl e in phases
— half by Decenber 31, 2003, and half by Decenber 31, 2005.
These units were required "in addition to units PHA is otherw se
required to make accessible in accordance with 24 CF. R Part 8
(including its 5% accessibility requirenents)."” Settl enent
Agreement and Rel ease 8§ B. The settlenent agreenent provides
that "PHA shall take reasonabl e non-discrimnatory steps to
mexi m ze the utilization of such units by eligible househol ds
that include an individual whose disability requires the
accessibility features of the particular unit, in accordance with

24 CF.R § 8.27."* 1d. at § C. The parties agreed to the

4. 24 CF.R 8§ 8.27 provides:
(a) Omers and managers of nmultifam |y housing projects
havi ng accessible units shall adopt suitable neans to
assure that information regarding the availability of
accessible units reaches eligible individuals with
handi caps, and shall take reasonabl e nondi scrim natory
steps to maximze the utilization of such units by
eligible individuals whose disability requires the
accessibility features of the particular unit. To this
end, when an accessible unit becones vacant, the owner
or manager before offering such units to a non-
handi capped applicant shall offer such unit:
(1) First, to a current occupant of another unit
of the sane project, or conparable projects under
conmon control, having handi caps requiring the
accessibility features of the vacant unit and
occupying a unit not having such features, or, if
no such occupant exists, then
(2) Second, to an eligible qualified applicant on
the waiting |ist having a handicap requiring the
accessibility features of the vacant unit.
(b) When offering an accessible unit to an applicant
not havi ng handi caps requiring the accessibility
(continued...)
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followi ng dispute resolution nmechanism "[i]f the parties are
not able to resolve any dispute, either party may seek judici al
relief by notion submitted to the Court."” 1d. at § G

There is presently no dispute concerning the nunber or
| ocation of scattered-site housing units which are suitable for
the nobility inpaired. Instead, plaintiffs contend that the
def endants have violated the settl enent agreenent by |easing at
| east sone of these special units to househol ds which do not have
a nmobility inpaired nmenber and by allowing others to remain
vacant .

Plaintiffs seek discovery from PHA concerning the
medi cal and physical conditions of the disabled occupants of the
149 existing scattered-site units designed for the nobility
i npai red which are provided for in the settlenent agreenent.
Specifically, plaintiffs have requested copies of the
verifications of nobility inpairnment which are conpl eted and
signed by a physician. PHA, we are told, requires these
verifications before such persons and their famlies may live in
the accessible units. The verification formconsists of a series
of "yes" or "no" questions asking whether the individual seeking
publ i ¢ housing needs certain accessibility features for the

mobi lity inpaired, such as w der doors, |owered sinks and

4. (...continued)
features of the unit, the owner or nanager may require
the applicant to agree (and may incorporate this
agreenent in the |lease) to nove to a non-accessible
unit when avail abl e.
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countertops, and grab bars. Question No. 5 of the verification
form al so asks the physician the foll ow ng:

Pl ease provide further information that woul d
assist us to determ ne the accessi bl e housi ng
features and/or accommodati ons in housing
required by the applicant (i.e., features to
accommodat e devi ces and equi pnent used by the
applicant, particular needs not addressed by
the features |listed above, etc.). W do not
require details or information about the
nature or extent of the disability.

Verification at 3.

In United States v. Westinghouse El ectric Corporation,

638 F.2d 570 (3d GCir. 1980), our Court of Appeals had occasion to
consi der the bal ance between privacy interests of individuals in
their medical history and nedical records against the public
interest in access to such information. There, toxic working
conditions were thought to have exposed certain workers to
dangerous chem cals. Agents of the National Institute for
Cccupational Safety and Health ("N OSH') requested of
West i nghouse the nedical records of the potentially affected

enpl oyees, in accordance with the Qccupational Safety and Health
Act of 1970, 29 U . S.C. 88 651, et seq. Westinghouse refused to
provide the records w thout the enployees’ witten consent and a
confidentiality agreenent. NOSH filed suit in federal court to
enforce a subpoena duces tecumto Westinghouse's custodi an of
records. |In response, Westinghouse challenged the authority of
Nl OSH to seek its enployees' nedical records and the rel evance of

t he docunents request ed.



The court considered a nunber of factors in weighing
the societal interest against the enpl oyees' privacy concerns:

(1) the type of record requested;

(2) the information it does or m ght contain;

(3) the potential for harmin any subsequent

nonconsensual di scl osure;

(4) the injury fromdisclosure to the

relationship in which the record was

gener at ed;

(5) the adequacy of safeguards to prevent

unaut hori zed di scl osur e;

(6) the degree of need for access; and

(7) whether there is an express statutory

mandat e, articul ated public policy, or other

recogni zabl e public interest mlitating

toward access.
ld. at 578. It granted NIOSH the right to obtain the records
subject to notice to the individual enployees and an opportunity
to be heard.

PHA opposes the production of the nedical verifications
and related information as does the intervenor which represents a
| arge nunber of the residents whose records are bei ng sought.
Def endants and the intervenor contend that any rel evancy is
out wei ghed by the privacy concerns of those currently occupying
the scattered-site housing. The intervenor has filed identical
"obj ections” fromoccupants of forty of these scattered-site
units to "the rel ease of any of ny nedical records, disability
verification[] reports fromny physicians and any ot her personal
and private records by PHA to plaintiff or counsel[] for
plaintiff .... M records contain information that is highly
sensitive to nme and I do not waive ny rights of privacy or

confidentiality of nmy medical records.” Objection to Rel ease of



Private Medi cal Records Assertion of Privacy Claim Ex. Ato
Decl. of Arlene O Freiman, Nov. 8, 2004. We wll| assune for
present purposes that the remaining residents who have not filed
decl arati ons have simlar objections.

We have considered the seven factors set forth in

Westi nghouse. Discovery of the nmedical or physical condition of

the occupants of all 149 existing scattered-site housing units
described in the settlenent agreenent is clearly relevant to the
clainms of plaintiffs in this enforcenent action. See Fed. R
Cv. P. 26(b)(1). Indeed, it is critical to the question whether
defendants are violating the settl enent agreenent over which the
court has maintained jurisdiction. Wthout this information,
there is no way for the plaintiffs or the court to determ ne
whet her the nmobility inpaired are receiving that to which they
are entitled. Constructing or meking avail able scattered-site
units for the nobility handi capped and then not placing such
handi capped applicants in the units would clearly violate the
settlenment agreenent. PHA is not only to provide scattered-site
units but "shall take reasonable non-discrimnatory steps to

maxi m ze the utilization of such units by eligible households ..

in accordance with 24 CF.R 8§ 8.27." (Enphasis added). See also
Settlenent agreenent 8 C.  Wthout the production of the
information plaintiffs seek, PHA could fill all these units with
abl e-bodi ed individuals in violation of the agreenent, and the
plaintiffs would be helpless in calling PHA to account. There

can be no doubt that there is a strong societal interest in the
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enforcenment of this agreenent, especially when it has the
i mprimatur not only of HUD but also of the court.

O course, we also recognize the privacy interests of
t hose who reside in the housing units in question. Mdical
information, as the residents argue, can be highly sensitive and
is generally worthy of protection from public disseni nation.
Nonet hel ess, privacy must yield in this instance. The persons
| easing these units, supplied at taxpayer expense, nmay do so only
because there is a disabled individual in the household. As a
condition precedent to residing in these units, the occupants had
first to provide qualifying nedical information to the PHA their
landl ord. If no nmenber of a household has a disability or the
di sability ceases, the household has no legitimate claimto such
housing.® If the residents or their physicians have di ssenbl ed
about their disabilities, they should be noved el sewhere or
evicted. Those living in the units sinply cannot reasonably
expect to avoid any and all scrutiny of their health information
once they have gai ned occupancy.

The PHA | ease every tenant signs recognizes this

reality. It provides for an annual recertification of
eligibility to occupy public housing. It states in relevant
part:

5. While it is true that abl e-bodi ed households may live in
these special units if there are no nobility-inpaired applicants,
the evidence in the record in this case would seemto nake such a
scenario highly unlikely.
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Annual Re-certifications: Once a year, the
Tenant shall report to the Managenent office
for the Annual Recertification Interview
Upon request, Tenant will furnish information
and certifications necessary for Managenent
to determine eligibility, Rent, and
appropriations of dwelling size in accordance
with the "Policy Governing Adm ssions and
Conti nued Cccupancy"” (" CQccupancy Policy")
posted in the Managenent O fice. The

Adm ssions and Conti nued Cccupancy Policy
contains the eligibility requirenents for

adm ssion to public housing and the

requi renents for continued occupancy. The
Cccupancy Policy is incorporated herein by
ref erence.

Lease Agreenent f 7 (enphasis added), Ex. E to Response of
def endants, the Phil adel phia Housing Authority and Carl G eene,
to plaintiffs' consolidated response opposing RAB's notion for
protective order and notion to conpel discovery from PHA

A di sabl ed tenant nmust al so sign the follow ng | ease
rider, which states:

2. The undersigned tenant requires a unit
accessible to persons with a disability; and

3. If during the tenancy the tenant no

| onger needs the accessibility features of
the prem ses described in the Dwnelling Lease,
the tenant understands that PHA will require
the tenant to nove to a non-accessible unit,
at no cost to the tenant, when the follow ng
conditions arise:

a) A disabled person needs the
accessibility features of the prem ses
described in the Dwelling Lease; and
b) Another unit of appropriate size is
avai l abl e for the undersigned tenant's
famly.
Thus, the tenants residing in public housing units for the

di sabl ed must be prepared to nmake available to PHA on a regul ar
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basis informati on concerning their eligibility for those units,

i ncluding informati on about their nmedical and physi cal
conditions. Although PHA has a privacy policy pertaining to the
personal information of its tenants, it nakes clear it yields
where "ot herw se provided by law." PHA Policy Governing

Adm ssions and Conti nued Cccupancy for the HUD- Al ded Low Rent
Publ i ¢ Housi ng Program at 8.

We cannot forget that plaintiffs are seeking to enforce
the rights of the nobility inpaired. 1In determning where the
truth lies, it will be necessary to obtain the nedical
verifications of the need for disability accommobdati on of
residents of units nade accessible under the settlenent
agreenent. Thus, relevancy outwei ghs any annoyance,
enbarrassnment, or oppression to the residents of PHA s scattered-
site housing for the nobility inpaired. See Fed. R Cv. P.
26(c). Accordingly, we will conmpel PHA to produce to counsel for
plaintiffs and for the intervenor the nedical verifications in
its possession for persons in all 149 scattered-site housing
units. See Fed. R Civ. P. 37. Consistent with the analysis in

West i nghouse and our ability to enter a discovery order "on such

terms and conditions as are just," we will protect as nuch as
possi bl e the privacy of the persons involved. See Fed. R G v.
P. 26(c).

PHA nust delete for the present the nanes of the
i ndi vidual residents and supply only their initials. The

specific unit in which the person resides nmust be identified
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together with the date the person began (and ended) his or her
residency. W wll also require for now that counsel for
plaintiffs and counsel for the intervenor nmaintain the
confidentiality of these records and not disclose themto anyone
except their outside experts, who nust agree in advance and in
witing to keep the information in confidence pending further
order of court. As nentioned above, as well as asking specific
guestions pertaining to what accommodati ons a resident woul d
need, Question No. 5 of the verification formasks the physician
for further information to assist PHA in determning the
appropriate housing features and acconmodati ons. See
Verification, Question No. 5. PHA has advised us that sone
physi ci ans' responses to Question 5 contain sensitive

i nformation, such as a person's HV condition. See Decl. of Abbe
F. Fletman, Nov. 20, 2004. For now, we will allow PHA to redact
sensitive informati on concerning a person's nedi cal diagnosis,

hi story, or nedication being taken. For further review of the
court if need be, we will require the defendants to file under
seal copies of both redacted and unredacted verifications.

Def endants al so contend that certain docunents are
subject to the attorney-client privilege or attorney work product
doctrine. None of the parties has focused on this issue in the
briefs. Defendants may w t hhol d such docunents at this tinme but
nmust identify them by author, recipient, persons receiving

copi es, date, nunmber of pages, and the specific privilege or
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privileges being clained. Copies nust be filed under seal with
t he court.

We have reviewed the remaining objections of the
def endants and they are without nerit.

Accordingly, we will grant in part and deny in part the
notion of the intervenor RAB for a protective order and w |
grant in part and deny in part the notion of plaintiff to conpel
defendants to answer plaintiffs' Interrogatories, Nos. 1 through
4 and to produce for inspection the docunents requested in its
Requests, Nos. 1 through 6, as set forth herein and in the

attached O der.

-12-



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ADAPT OF PHI LADELPHI A, et al. ) ClVIL ACTI ON
V. :
PHI LADELPHI A HOUSI NG AUTHORI TY, :
et al. ) NO. 98-4609
ORDER

AND NOW this 24th day of Novenber, 2004, for the
reasons set forth in the acconpanyi ng Menorandum it is hereby
ORDERED t hat :

(1) the notion of intervenor Resident Advisory Board,
Inc. for protective order with respect to Interrogatory Nos. 1
t hrough 4 and Requests for Production Nos. 1 through 6 of
plaintiffs is GRANTED in part and DENIED i n part;

(2) the notion of plaintiffs to conpel discovery from
def endant s Phi | adel phia Housing Authority and Carl G eene
(collectively "PHA") is GRANTED in part and DENIED in part;

(3) defendants nust produce to counsel for plaintiffs
and counsel for the intervenor the nedical verifications for
residents in the 149 existing scattered-site units designed for
the nobility inpaired which are provided for in the settlenent
agreenent. The verifications produced shall have residents’
nanmes redacted and shall be identifiable by the resident's
initials, unit address, and date residency comrenced. PHA shall

file under seal both original and redacted versions of what is



produced to counsel for plaintiffs and counsel for the
intervenor. Additionally, PHA shall file under seal any
docunents not produced because they are subject to the attorney-
client privilege or attorney work product doctrine;

(4) counsel for plaintiffs and counsel for the
i ntervenor shall not disclose the information contained in the
nmedi cal verifications to anyone other than their outside experts,
who nmust agree in advance and in witing to keep the information
in confidence pending further order of court; and

(5) defendants shall conply with this Order on or
bef ore Decenber 3, 2004.

BY THE COURT:

[s/ Harvey Bartle 111




