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This case presents the question whether allegations
contained in a conplaint against an insured fall within the
specific policy exclusions of a general liability insurance
contract so that the insurer was not required to defend its
insured in the action. National Fire Insurance Conpany of
Hartford (“National”), refused to defend its insured,

Nutri System Inc. (“NutriSystenf), in a suit brought by

Nutri Systemi s franchi sees. After Nutri Systemsettled the |awsuit
with its franchisees, Nutri Systemfiled this action agai nst
National to recover costs incurred in defending and settling that
suit. Currently before the Court are the parties’ cross notions
for summary judgnent.

The Court concludes that National had no duty to defend
Nutri Systemin this situation. Al though sone clains in the

underlying conplaint potentially fall within the scope of



coverage provided by the insurance contract, they also fal

within the exclusions fromcoverage for clains that arise out of
either a breach of contract or an oral or witten publication of
mat eri al, done by the insured with knowl edge of its falsity. The
Court wll, therefore, grant the defendant’s notion for summary
judgnent and deny the plaintiff’s notion for partial summary

j udgment .

Fact s

A The Underl ying Lawsuit

In July, 2002, six NutriSystem franchisees filed suit
agai nst Nutri System and ten other defendants in the Crcuit Court
of the First Judicial Crcuit, Jackson County, Illinois. The
case was subsequently renoved to the United States District Court
for the Southern District of Illinois, in the civil action

captioned Realife, Inc., et al. v. NutriSystem Inc., et al. (the

“Realife” action).

Nutri Systemis a national franchisor and distributor of
wei ght | oss products. The Realife plaintiffs are Nutri System
franchi sees, operating Nutri System wei ght | oss centers pursuant
to a franchise agreenment with Nutri System

This nost recent lawsuit is the culmnation of a twenty
year battle between Nutri Systemand its franchi sees over

Nutri Systemis direct marketing of products wthin its



franchi sees’ exclusive nmarketing areas. Two previous |lawsuits
resulted in settlenent agreenents, entered into in 1984 and 1994,
each of which were subsequently incorporated into all future

Nut ri System franchi se contracts.

The franchise contracts, together with the incorporated
settl enment agreenents (collectively, the “franchi se agreenents”),
prohibit Nutri System from nmarketing and selling Nutri System
wei ght | oss products, either directly or through a third party,
to custoners in franchi sees’ exclusive marketing areas. They
require Nutri Systemto provide managenent support, training
prograns, and advertising assistance to the franchisees and to
conduct neetings for franchisees at the regional |evel.

The Realife conplaint alleges that Nutri System vi ol at ed
t hese agreenents by marketing to individuals in the franchi sees’
excl usive marketing areas directly and through a third party,
QWC, Inc. (“QUC). It also clains that Nutri Systementered into
contracts with QVC to acconplish this direct marketing through
t he QVC broadcast network and website. Oher alleged violations
of the franchising agreenents are a failure to provide the
franchi sees with training prograns, operations and managenent
gui dance, marketing prograns and advertising; and a failure to
hol d regi onal neetings for the franchi sees.

I n paragraphs 55 and 56 of the Realife conplaint, the

plaintiffs allege various false and m sl eadi ng statenents nmade by



Nutri System w th knowl edge of their falsity in connection with
their direct marketing to custoners in the franchi sees’ exclusive
mar keti ng areas. These fal se statenments concerned Nutri System
wei ght | oss products, services and prograns; the financial
stability of the franchisees; and the relative cost of products
obtained directly from Nutri System as conpared to products
purchased fromthe franchi sees.

The Realife conplaint contains el even counts: (1)
viol ati on of the Robi nson-Patman Act; (2) breach of contract; (3)
tortious interference wth a busi ness expectancy; (4) tortious
interference with contract; (5) unjust enrichnment; and (6)
t hrough (11) violation of various state consuner protection and
trade practice | aws.

Nutri System paid $31,848.00 in attorneys’ fees and
$365, 000.00 in settlenment of the Realife action. Nutri System
al so paid $20,155.00 to indemify QVC for | egal expenses QVC
incurred in its defense of the Realife action. Nutri System now
seeks to recover these fees, plus the fees and costs incurred in

bringing this action, from National .

B. Rel evant Provi sions of the | nsurance Policy

Nat i onal issued a comercial general liability policy
to Nutri Systemfor the period Cctober 1, 2001 through Cctober 1,

2002, through AON Ri sk of One Liberty Place, Phil adel phia,



Pennsyl vania. The insurance policy provided, in pertinent part,
that National nust indemify Nutri System for any damages t hat
Nutri System woul d be required to pay as a result of “advertising
injury” and that National nust defend Nutri Systemin any “suit”
seeki ng those danmages. |Insurance Contract 8 |.B. 1. a.

The i nsurance policy defines “advertising injury” as an
injury arising out of four separate offenses, including the
“Io]Jral or witten publication of material that slanders or
libels a person or organization or disparages a person’s or
organi zation’s goods, products or services.” |Insurance Contract
8 V.14.d.

The i nsurance contract specifically precludes coverage
for any “advertising injury”:

(1) Caused by or at the direction of the insured with

t he know edge that the act would violate the
rights of another and would inflict advertising
injury;

(2) Arising out of oral or witten publication of
material, if done by or at the direction of the
insured with knowl edge of its falsity; [or]

(6) Arising out of a breach of contract.

| nsurance Contract 8 1.B.2.(1), (2), (6).



C. Deni al of Coverage for the Underlying Lawsuit

Al t hough National acknow edged that sone of the clains
in the Realife conplaint alleged wongdoing that resulted in
advertising injury, National disclained coverage on the basis
that several of the policy exclusions, either alone or as a
group, preclude coverage for the Realife action. (Pl.’s Mt. for
Partial Summ J., Ex. 3-A Letter fromNational to Nutri System of
11/8/02 at 8.) Primarily, National denied coverage based on the
breach of contract exclusion because “all the | osses asserted by
Realife stemfromthe all eged conduct by [Nutri System in
viol ation of contractual agreenents between the parties.” (Pl.’s
Mot. for Partial Summ J., Ex. 3-F, Letter from National to
Nutri System of 3/20/03 at 2.) National al so denied coverage
based on the policy exclusions for advertising injury commtted
with know edge of its falsity and advertising injury commtted
w th know edge that the act would violate the rights of another.
(Pl.”s Mot. for Partial Summ J., Ex. 3-A, Letter from Nati onal

to Nutri Systemof 11/8/02 at 9.)

1. Analysis

The plaintiff noves for partial summary judgnent as to
l[itability only. The plaintiff seeks a ruling that the defendant
was obligated to defend and indemify it in the underlying

l[itigation and that the defendant’s denial of coverage



constitutes bad faith. The defendant contends that final sunmary
j udgnent should be entered in its favor because it was not
obligated to defend or indemify the plaintiff in the underlying
|awsuit. The defendant further asserts that summary judgnent
shoul d be granted on the bad faith claimboth because there can
be no bad faith where there is no duty to defend and al so because

there is no evidence of bad faith here.

A Legal Franewor k

Interpretation of an insurance contract is a question
of law that may properly be decided by the Court in a notion for

summary judgnent. See Gen. Accident Ins. Co. v. Allen, 692 A 2d

1089, 1093 (Pa. 1997).

Nat i onal issued the comrerci al general insurance policy
to Nutri System through AON Ri sk of One Liberty Pl ace,
Phi | adel phi a, Pennsylvania. Interpretation of the insurance

contract is, therefore, governed by Pennsylvania |aw. Pittsburgh

Bridge & lron Works v. Liberty Mut. Ins. Co., 444 F.2d 1286, 1288

n. 2 (3d Gr. 1971) (Pennsylvania conflict |laws prescribe that

the interpretation of insurance contracts is governed by the | aw

of the state where the policy is issued and delivered).
Pennsylvania |aw requires that a court read an

i nsurance policy as a whole and construe it according to the

plain and ordinary nmeaning of its ternms. Frog, Switch & Mg. Co.




v. Travelers Ins. Co., 193 F. 3d 742, 746 (3d Cr. 1999); Pac.

Indem Co. v. Linn, 766 F.2d 754, 760-61 (3d Cr. 1985). \Were a

provi sion is anbi guous, it should be construed against the

insurer as the drafter of the agreenment. Pac. Indem, 766 F.2d

at 761; Standard Venetian Blind Co. v. Am Enpire Ins. Co., 469

A 2d 563, 566 (Pa. 1983). “[A] provision is anbiguous only if
reasonabl e people could, in the context of the entire policy,
fairly ascribe differing meanings to it.” Frog, 193 F.3d at 746.
The question of whether an anmbiguity exists nust be resolved in

reference to a particular set of facts. Madison Constr. Co. v.

Harleysville Mut. Ins. Co., 735 A .2d 100, 106 (Pa. 1999).

An insurer’s duty to defend an insured in litigation is

broader than the duty to indemify. Gen. Accident, 692 A 2d at

1095. Both duties “flow froma determ nation that the conpl aint
triggers coverage” under the insurance policy. 1d. |If the Court
decides that there is no duty to defend, it follows that there is
no duty to indemify.

The duty to defend is triggered if the underlying
conplaint avers any facts that potentially could support a

recovery under the policy. Gen. Accident, 692 A 2d at 1095. The

obligation to defend is determ ned solely by the allegations of
the conplaint which are accepted as true and liberally construed

in favor of the insured. Aetna Cas. & Sur. Co. v. Roe, 650 A 2d

94, 98-99 (Pa. Super. Ct. 1994); Biborosch v. Transanerica |Ins.




Co., 603 A 2d 1050, 1052 (Pa. Super. C. 1992). |If a single
claimin a conplaint is potentially covered, the insurer nust
defend all clainms “until there is no possibility” of recovery on

a covered claim Frog, 193 F. 3d at 746.

B. Cover age Anal ysi s

The threshold question is whether coverage under the
policy has been triggered by the Realife conplaint. The answer
to that question depends on whether the underlying conplaint
seeks damages for advertising injury that is defined, in
pertinent part, as an injury arising out an “[o]Jral or witten
publication of material that slanders or libels a person or
organi zati on or di sparages a person’s or organi zation s goods,
products or services.” Insurance Contract 8§ V.14.d.

Nat i onal does not dispute that sone clainms in the
Real i fe conplaint do constitute advertising injury. For exanple,
paragraphs 55 and 56 of the Realife conplaint allege that
Nutri system nade fal se and m sl eadi ng statenents about the
products and services of the franchisees, their financial
stability, and the cost of the products charged by the
franchi sees.

Nat i onal instead argues that any advertising injury
alleged in the Realife conplaint is not covered by the policy

because it is subject to one or nore of the follow ng three



exclusions: it arises out of a breach of contract; it arises out
of oral or witten publication of material done by the insured
with know edge of its falsity; and/or it was caused by or at the
direction of the insured with the know edge that the act would
violate the rights of another and would inflict advertising
injury. The defendant al so argues that as a matter of

Pennsyl vani a public policy, there is no coverage because the |oss
or damage alleged in the underlying conplaint was non-fortuitous;
that is, it was not accidental or otherw se outside the control
of the parties to the insurance contract. National bears the
burden of establishing that a particul ar exclusion applies. See

Madi son Constr., 735 A 2d at 106.

Because the Court finds that the exclusions for clains
arising out of a breach of contract and a know ng fal se
di sparagenent apply here, it will not consider the applicability
of the third exclusion or the argunent based on Pennsyl vani a

public policy.

1. Excl usion for Advertising Injury Arising
Qut of a Breach of Contract

Al t hough sone counts in the Realife conplaint are
characterized as tort clainms, National argues that the Realife
plaintiffs’ clains arise out of a breach of the franchise
agreenents under the gist of action doctrine adopted by the

Pennsyl vani a Superior Court in sem nal cases |ike Redevel opnent

10



Aut hority v. International Insurance Co., 685 A 2d 581 (Pa.

Super. C. 1996), and Phico Insurance Co. v. Presbyterian Mdi cal

Services Corp., 663 A . 2d 753 (Pa. Super. Ct. 1995).

In Phico I nsurance Co. v. Presbyterian Medical Services

Corp., the Pennsylvania Superior Court was faced with the
guestion of whether allegations sounding in tort fell within an
i nsurance policy’s exclusionary provision for clainms arising from
a breach of contract. 663 A 2d at 756. The court decided that
the insurer was not obligated to defend or indemify its insured
in an underlying action alleging gross negligence and w || ful

m sconduct. 1d. at 756-58. After review ng the underlying
conplaint, the court concluded that the allegations arose out of
the insured s performance of a managenent consulting agreenent
and, thus, fell within the policy’ s specific exclusion for
contractually based clains. |d. at 758.

I n Phico, the Pennsylvania Superior Court |ooked beyond
the plaintiff’s characterization of the clainms in the underlying
conpl aint and focused on the nature of the clains. |d. at 757.
The court stated that, “to be construed as a tort action, the
wrong ascribed to the defendant nust be the gist of the action
with the contract being collateral.” 1d. at 757. The court
stated that “the inportant difference between contract and tort
actions is that the latter lie fromthe breach of duties inposed

as a matter of social policy while the fornmer lie for the breach

11



of duties inposed by nutual consensus.” [d. The court concluded
that, while the underlying plaintiff alleged that the insured
engaged in both gross negligence and willful m sconduct, the

m sconduct occurred in the performance of the contract. 1d. at

758. See also Redev. Auth., 685 A 2d at 583-84, 589 (clains for

negl i gence and unjust enrichnment stemming fromthe performance of
agreenent to operate a water system arose from breach of
contract).

Whet her the defendant is successful with this argunent
depends on how broadly one interprets the “gist of the action”
doctrine. National understandably argues for a broad
interpretation. It contends that one nust |look to the entire
conpl aint and ask: but for the contract, would the case exist;
is the contract collateral to the conplaint. The defendant
argues that if the answers to these questions is no, the
exclusion applies. The Court agrees that the answers to these
gquestions is no, but is not persuaded that the test is so broad.

The Pennsyl vani a Superior Court appears to limt the
gi st of the action doctrine to clains based on allegations that a
party commtted a tort in the performance of duties under a
contract. To state it another way, negligence in the performance
of the contract fits the exclusion, but not negligence separate
fromthe obligations under the contract. This interpretation is

supported by the Phico court’s distinguishing between torts that

12



arise fromthe breach of duties inposed as a matter of soci al
policy and torts that arise fromthe breach of duties inposed by

the contract. See Phico, 663 A . 2d at 757; see al so Snyder

Heati ng Co. v. Pennsylvania Mrs. Ass'n Ins. Co., 715 A 2d 483,

487 (Pa. Super. C. 1998) (claimfor damage to school boiler
arose fromfailure to properly performunder the terns of a

mai nt enance agreenent); Pro Dent Inc. v. Zurich U.S., No.

Cl V. A 99-5479, 2001 W. 474413, at *1-2 (E.D. Pa. Apr. 30, 2001)
(negligence claimarose frombreach of contract because
obligation to install PVC piping rather than copper piping not

i nposed as a matter of social policy); Jerry Davis, Inc. v.

Maryland Ins. Co., 38 F. Supp. 2d 387, 391-92 (E.D. Pa. 1999)

(breach of warranty and negligence clains arose from breach of
the contract to install electrical wring).

The Court’s conclusion is also consistent with other
deci sions by coll eagues on this Court who have refused to apply
t he doctrine where, as here, the cause of action is based on
allegations that a party violated duties arising fromstatutory

law. See Cont’|l Cas. Co. v. County of Chester, 244 F. Supp. 2d

403, 410 (E.D. Pa. 2003) (due process claimunder 42 U S.C 8§
1983 does not arise from breach of contract but fromduties

i nposed as a matter of social policy); TIGIns. Co. v. Nobel

Learning Cntys., Inc., No. CIV.A 01-4708, 2002 W. 1340332, at *11

(E.D. Pa. June 18, 2002) (copyright infringement claim

13



enconpasses liability which the | aw i nposes on all insureds for
their tortious conduct).

The Court finds that four of the eleven counts of the
Realife conplaint fall wthin the policy s exclusion for clains
arising froma breach of contract. The claimfor breach of
contract (Count 2) is precluded from coverage because it
explicitly arises froma breach of the franchise agreenents. The
clains for tortious interference with a business expectancy
(Count 3), tortious interference with contract (Count 4), and
unjust enrichment (Count 5) also are contractual in nature and
are based upon duties inposed on Nutri Systemas a result of the
franchi se agreenents.

The tortious interference with a busi ness expectancy
claimalleges that Nutri Systemtortiously interfered with the
plaintiff’s business expectancy of entering into rel ationships
wi th potential weight |oss customers in plaintiffs’ exclusive
mar keti ng areas by marketing and selling products in the
franchi sees’ exclusive nmarketing areas.

Simlarly, in the tortious interference with contract
claim the Realife plaintiffs allege that Nutri Systemtortiously
interfered with their franchi se agreenents by direct marketing in
the franchi sees’ excl usive marketing areas through the
Nutri System website and by making sales in the franchi sees’

excl usive marketing areas. The Realife plaintiffs contend that

14



Nutri Systemintended to drive the franchi sees out of business and
elimnate their exclusive marketing areas.

In the unjust enrichnment count, the Realife plaintiffs
all ege that Nutri Systemwas unjustly enriched by the sal e of
products and services in the franchi sees’ exclusive marketing
ar eas.

These three clains, although characterized as tort
clainms, are based on violations by Nutri System of the
franchi sees’ right to exclusive marketing areas. The exclusive
mar keti ng areas were created pursuant to the terns of the 1984
settl enment and rel ease agreenent, as incorporated in the
franchi se agreenents. Nutri Systemis alleged to have violated a
duty that it owed to the Realife plaintiffs (i.e., to refrain
frommarketing and selling weight |oss products in certain
geographi cal locations) solely as a result of the franchise
agreenents.?!

The Court cannot find that the remaining counts — six
t hrough el even — arise out of a breach of contract. They allege

viol ation of various state | aws prohibiting consuner fraud and

1

Al t hough paragraphs 55 and 56 are specifically

i ncorporated in each count, they are not essential to any clains
other than those alleging violation of various state consuner
protection and trade practice laws. National was not obligated
to provide coverage for the clains in Counts 2 through 5 because
those clains are fundanentally prem sed on Nutri Systemnmi s breach
of contractual duties under the franchi se agreenents and
irrespective of any alleged disparagenent of the franchisees’
products and servi ces.

15



deceptive practices by the making of false statenents by
Nutrisystem The clains arise fromduties inposed as a matter of
social policy, not fromduties inposed by the franchise
agreenents. The Court does, however, find that counts siXx

t hrough el even are excluded from coverage by the exclusion for

advertising injury comtted with know edge of its falsity.?

2. Excl usion for Advertising Injury Conmtted
Wth Know edge of Its Falsity

The insurance policy specifically precludes coverage
for clains “[a]rising out of oral or witten publication of
material, if done by or at the direction of the insured with
know edge of its falsity.” The clains alleging violation of
state statutes are based on and incorporate paragraphs 55 and 56
of the conplaint. These paragraphs allege that Nutri System “nmde
fal se and m sl eadi ng representations” concerning the Realife
plaintiffs products and services “wth know edge of their
falsity.” |If the Court |looks only to the allegations of the

Real i fe conplaint, the exclusion applies.

2 The remai ning count, alleging price discrimnation in

viol ati on of the Robi nson-Patman Act, does not seek danmages for
advertising injury within the neaning of the insurance contract.
Par agraphs 55 and 56 are incorporated into this count, but the

al | eged di sparagenent that nay |l ead to advertising injury has no
rel evance to this cause of action. For this reason, Count 1 does
not trigger a duty to defend even though it is not covered by
ei t her excl usi on.

16



Nutri System argues that there was a duty to defend
because the Realife plaintiffs could have anended the conpl ai nt
to delete the allegations that Nutri System knew of the falsity of
its statenents, and allege a theory of negligent or reckless
m srepresentation. The plaintiff, however, never attenpted to
show that the statutes at issue would be triggered by negligent
m srepresentation. 1In any event, the plaintiff’s position is
i nconsi stent with decisions of Pennsylvania appellate courts,
hol ding that an insurer’s obligation to defend is decided by the
all egations of the underlying conplaint, the so-called “four
corners of the conplaint” rule.

In Gene’'s Restaurant, Inc. v. Nationw de |nsurance Co.,

548 A 2d 246 (Pa. 1988), the insured sought to recover damages
incurred in defending a suit brought by one of its patrons
alleging willful and malicious assault. [d. at 246. The
Pennsyl vani a Suprene Court held that the insurer was not required
to defend the insured because the policy covered only those
bodily injury clainms resulting froman accident; the policy did
not cover the type of intentional torts alleged in the conplaint.
Id. at 246-47. The court held that an insurer “nay base its
decision to defend solely on the allegations” of the underlying
conplaint. 1d. at 246.

Nutri System argues that the Court should followthe

approach to this issue taken in Safequard Scientifics, Inc. v.

17



Li berty Mutual Insurance Co., 766 F. Supp. 324 (E.D. Pa. 1991).

I n Saf equard, a case applying Pennsylvania |aw to determ ne
coverage under an insurance contract, the insured sought to
recover damages that it paid defending a suit by one of its
former enpl oyees alleging that the insured made knowi ngly fal se
defamatory statenents. 1d. at 326-27. The insurer denied
coverage based on a policy exclusion for statenments nmade with
knowl edge of their falsity. [1d. at 329. The court decided that
the insurer was required to provi de coverage because the
conpl ai nt could have been anended to state a viable claimfor
reckl ess or negligent defamation. 1d. at 329-30.

The Saf equard deci sion was an attenpt to reconcile the
apparent tension between two basic rules guiding an insurer’s
duty to defend: first that the duty to defend is determ ned
solely by reference to allegations in the conplaint; and second,
that an insurer is obligated to defend if the factual allegations
of the conplaint conprehend an injury that is actually or

“potentially” within the scope of the policy. Conpare Gene's

Rest aurant, 548 A . 2d at 246, with Cadwal | ader v. New Anst er dam

Cas. Co., 152 A 2d 484, 488 (Pa. 1959). In Safequard, Judge Katz
attenpted to reconcile the two concepts by requiring an insurer
to defend where the conplaint could be “reasonably anended” to

state a clai munder the policy. Safequard, 766 F. Supp. at 330.

18



I n cases decided after Safequard, the Pennsylvani a
Superior Court has adhered to the rule that the duty to defend is
determ ned solely by the allegations in the conplaint. See,

e.q., Aetna Cas., 650 A.2d at 98; Am_ States Ins. Co. v. Muryl and

Cas. Co., 628 A 2d 880, 887 (Pa. Super. C. 1993); Stidhamyv.

MIlvale Sportsnen’s Cub, 618 A 2d 945, 953 (Pa. Super. C

1992); CGermantown Ins. Co. v. Martin, 595 A 2d 1172, 1174 (Pa.

Super. C. 1991).
In light of this |ine of cases, as well as Judge

Robreno’s decision in 1.C.D. Indus., Inc. v. Fed. Ins. Co., 879

F. Supp. 480 (E.D. Pa. 1995), Judge Katz has since questioned the

w sdom of Saf equard. In Am_Planned Cntys., Inc. v. State Farm

Ins. Co., 28 F. Supp. 2d 964, 970 (E.D. Pa. 1998), Judge Katz
rejected the argunent that an insurer was obligated to defend
because the conplaint could be anended to state a claimunder the
policy. As Judge Katz recogni zed, “Pennsylvania courts have
strictly applied the rule that the conplaint itself governs
coverage and have not been inclined to consider possible

alternative pleadings.” 1d. at 966 (citing |1.C.D. Indus., 879 F.

Supp. at 487-88).

The Court concludes that under Pennsylvania |law a court
must |l ook only to the allegations contained in the four corners
of the conplaint to determ ne whether a claimconmes wthin the

scope of coverage under an insurance policy. |n deciding whether

19



an injury is “potentially” covered, a court is still Iimted to
the allegations of the complaint. |If the alleged facts would
support a claimnot clearly articulated, the duty to defend is
triggered. That is not the case here. The allegations of actual
knowl edge of the falsity of the statenments about the franchisees
and their products is crucial to this conplaint that alleges a
conspiracy between Nutri Systemand QVC to drive the franchi sees

out of business.

C. Concl usi on

The Court decides that National was not obligated to
defend Nutri Systemin the underlying action. Although the
def endant does not dispute that sone allegations in the
underlying conplaint potentially fall within the scope of
coverage for an “advertising injury,” the Court concl udes that
the policy exclusions for clainms arising froma breach of
contract and clainms arising fromoral or witten publication of
material, if done with know edge of its falsity, preclude
coverage under the insurance contract.

The Court does not reach the question of whether the
policy exclusion for msrepresentations nade with the know edge

that they would violate the rights of others al so precludes

20



coverage in this case. Nor does the Court consider the public
policy argunent nmade by Nutri System?3

An appropriate Order foll ows.

3 The Court will also grant summary judgnent for the
defendant with respect to the bad faith claim Under
Pennsyl vania | aw, “bad faith clains cannot survive a
determ nation that there was no duty to defend, because the
court’s determnation that there was no potential coverage neans

that the insurer had good cause to refuse to defend.” Frog, 193
F.3d at 751 n. 9.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NUTRI SYSTEM | NC. , : ClVIL ACTI ON
Plaintiff :
V.

NATI ONAL FI RE | NSURANCE COF
HARTFORD, :
Def endant : NO. 03-6932

ORDER

AND NOW this 19'" day of Novenber, 2004, upon
consideration of plaintiff’s Modtion for Partial Summary Judgnent
(Docket No. 6), defendant’s Mdtion for Final Summary Judgnent
(Docket No. 7), defendant’s Opposition to Plaintiff’s Mtion for
Partial Summary Judgnment (Docket No. 8), plaintiff’s Reply to
Defendant’s Motion for Final Summary Judgnent (Docket No. 10, and
defendant’s Reply in Support of Its Mdition for Sunmary Judgnent
(Docket No. 12), and after a hearing held on Septenber 17, 2004,
| T I' S HEREBY ORDERED t hat defendant’s notion is GRANTED and
plaintiff's notion is DENIED. Judgnment is hereby entered for the

def endant and against the plaintiff.
BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




