IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: ) ClVIL ACTI ON

SAFEGUARD SCI ENTI FI CS : 01- 3208

VEMORANDUM AND ORDER

JOYNER, J. Novenber 17th, 2004

Via the notion now pendi ng before this Court, Defendants
nove to strike and preclude the testinony of Plaintiffs’ expert
as presented in an affidavit filed August 30, 2004. For the
reasons which follow, this notion shall be granted as to the
testinony addressing | oss causation in the context of Plaintiff’s
mar ket mani pul ation claim and denied as to the remnaining
testinmony in the affidavit.

Fact ual Backqgr ound

Plaintiffs, investors in Safeguard Scientifics, Inc., filed
this action under Rule 10b-5 of the Securities Exchange Act,
all eging two bases of liability. See 17 C.F.R 240.10b-5.
Plaintiffs claim first, that Defendants failed to disclose
mat eri al information regardi ng Saf equard CEO Warren Misser’s
changi ng financial position (the “omssion clainf). Second,
Plaintiffs allege that Defendants purchased stock in Safeguard’ s
partner conpani es, including eMerge Interactive, Inc., with the
intent of inflating and fraudul ently mani pul ati ng Saf eguard stock

prices (the “market manipul ation claini).



On May 18, 2004, this Court entered an Amended Schedul i ng
Order setting the deadline for expert discovery for July 9, and
the deadline for dispositive notions for July 30. Plaintiffs
tinely filed a Prelimnary Report of Anticipated Testinony by M.
R Alan MIller (the “Prelimnary Report”) as well as a later
suppl enental report. M. MIler was deposed on June 29 regarding
his expert opinions as presented in these reports.

On July 30, Defendants filed a Motion for Summary Judgnent
challenging Plaintiffs’ om ssion and market mani pul ation cl ai ns
on various grounds, including a | ack of evidence with respect to
| oss causation, a key elenent of both clains. Plaintiffs’
response to the notion was acconpani ed by a supporting
Declaration by M. MIller (the “MIler Declaration”) setting
forth his opinions regarding | oss causation. Defendants now nove
to strike the MIler Declaration as untinely, alleging that it is
an i nproper expert report filed in violation of this Court’s
scheduling order. Alternatively, Defendants contend that the
M Il er Declaration nmust be stricken because it directly
contradicts M. MIller’s earlier sworn testinony.

Rel evant Legal St andards

Parties are required to disclose the identity of potenti al
expert w tnesses, acconpanied by a witten expert report
containing “a conplete statenent of all opinions to be expressed

and the basis and reasons therefor” and “the data or other



i nformati on considered by the witness in form ng the opinions,”
within the time franes set out in Federal Rule of Civil Procedure
26. Fed. R CGv. P. 26(a)(2)(B). Were additional relevant

i nformati on becones available such the initial expert report is
rendered “inconplete or incorrect,” a party is obligated to

suppl ement or correct the initial disclosure by filing a

suppl enental report before the deadline for pretrial disclosures.
Fed. R Cv. P. 26(e). |If the court’s scheduling order provides
for rebuttal reports, a party may al so submt an expert report to
“contradi ct or rebut evidence” identified by the opposing party
within the deadlines set by the court. Fed. R Cv. P.
26(a)(2)(©. Finally, a party opposing a notion for summary

j udgnent nmay serve opposing affidavits, including sworn
statenents by potential expert w tnesses, at any point prior to
the date of the hearing. Fed. R CGv. P. 56(c), 56(e).

Rul e 37 of the Federal Rules of Civil Procedure provides for
excl usi onary sanctions where parties fail to conply with Rule 26
di scovery requirenments. Wth respect to tineliness, a court may
prohibit a party fromintroducing matters in evidence where the
party has failed to obey a scheduling order entered under Rule
26(f). Fed. R Cv. P. 37(b)(2)(B). Wth respect to the
substance of discovery disclosures, a party wll not ordinarily
be permtted to use information at trial or on a notion if the

i nformati on shoul d have been discl osed pursuant to Rule 26(a),



and the party offers no substantial justification for failing to
do so. Fed. R Cv. P. 37(c)(1); Fed. R Cv. P. 26, Notes of
Advi sory Comm ttee on 1993 Anendnents. Thus, if an expert’s
initial report does not include a conplete statenent of opinions
to be expressed and the basis for these opinions, a court may
prohibit the expert fromlater testifying on issues or opinions

not addressed in the initial report. Johnson v. Vanguard M.,

Inc., 34 Fed. Appx. 858, 859 (3¢ Cir. 2002) (upholding district
court’s exclusion under 37(c)(1) of expert testinony on accident
causation, a subject not addressed in his expert report).

G ven that exclusionary sanctions under Rule 37 are extrene
in nature, a court may not inpose themunless it first finds that
the party: (1) reveal ed previously undiscl osed evi dence when
trial was either immnent or in progress; or (2) acted in bad
faith, which is nore than a nere lack of diligence. Stein v.

Foanex Int'l, Inc., No. 00-2356, 2001 U S. Dist. LEXIS 12211 at

8-9, 2001 W 936566 (E.D. Pa. 2001) (citing Inre Paoli RR Yard

PCB Litig., 35 F.3d 717, 791-93 (3@ Cir. 1994)). Wen nmking

t hese determ nations, a court should consider: (1) the prejudice
or surprise of the party agai nst whomthe excl uded evi dence woul d
have been offered, (2) the ability of that party to cure the
prejudice, (3) the extent to which waiver of Rule 37 sanctions
woul d disrupt the orderly and efficient trial of the case or of

other cases in the court, and (4) bad faith or willfulness in



failing to make a required disclosure or conply with a court
order. Stein, 2001 U S Dst. LEXIS 12211 at 8-9 (citing In re
Paoli, 35 F.3d at 791).

Where sanctions under Rule 37 are not appropriate, the Third
Circuit has held that a court deciding a notion for summary
j udgnment may disregard or strike a 56(e) opposing affidavit if it
directly contradicts the affiants’s prior testinony wthout a

satisfactory explanation. Hackman v. Valley Fair, 932 F.2d 239,

241 (39 Cir. 1991); see also Martin v. Merrell Down Pharm,

Inc., 851 F.2d 703, 705 (39 Cir. 1988). |If an issue raised in
the 56(e) affidavit had never been directly addressed at
deposition, or the prior testinony was anbi guous, the affidavit
will typically be viewed as a permssible clarification. See

G ancristoforo v. Mssion Gas & G| Prods., Inc., 776 F. Supp

1037, 1043 (E.D. Pa. 1991); Videon Chevrolet, Inc. v. General

Mbtors Corp., 992 F.2d 482, 488 (3’9 Cir. 1993). However, where

the new affidavit offers so many new opinions that it
dramatically changes the “flavor and theory” of the case, it nust
be di sregarded, even absent a Rule 37 finding of bad faith.

Stein, 2001 U S. Dist. LEXIS 12211 at 11, 20 (quoting Pellegrino

v. MMIllen Lunber Prods. Corp., 16 F. Supp. 2d 574, 583 (WD.
Pa. 1996)).
D scussi on

|. Tineliness of the MIler Declaration




Def endants nove to strike the MIler Declaration as untinely
pursuant to Rule 37(b)(2)(B), alleging that it is an
i nperm ssi bl e expert report filed after the July 9, 2004 deadline
for expert discovery set forth in this Court’s Amended Schedul i ng
O der.

Wil e variously described by Plaintiffs as a “rebuttal” or
“suppl enental” report, we find that the MIIler Declaration
qualifies as neither. Because this Court’s Anended Schedul i ng
Order did not provide for Rule 26(a)(2)(C rebuttal reports, the
M|l er Declaration cannot be characterized as such. See Aveka

LLC v. Mzuno Corp., 212 F.R D. 306, 310 (MD. N C. 2002).

Li kew se, as plaintiffs do not contend that M. MIler’s original
report was inconplete or incorrect, the MIler Declaration does
not qualify as a Rule 26(e) supplenental report.

The M Iler Declaration is instead governed by Rules 56(c)
and 56(e), which establish that a party opposing a notion for
summary judgnment may serve opposing affidavits at any point prior
to the date of the hearing. The MIler Declaration, filed as an
acconpaniment to Plaintiffs’ menorandum of |law in opposition to
Def endants’ notion for summary judgnent, falls wthin this basic
description of a 56(e) opposing affidavit, and was tinely filed.
Because it was presented as an opposing affidavit, rather than a
rebuttal or supplenental expert report, the MIler Declaration

does not run afoul of this Court’s Anended Scheduling O der and



may not be stricken on those grounds.

[1. I npermssible Supplenents and Contradictory Affidavits

Def endants have identified three portions of the MIler
Decl aration that allegedly contradict or inpermssibly suppl enment
M. MIller’'s Prelimnary Report and deposition testinony. W
find that the portions of the MIler Declaration addressing |oss
causation in the context of Plaintiffs’ market manipul ation claim
nmust be stricken, as they untinely supplenent and directly
contradict M. Mller’s prior testinony. The remainder of the
M Il er Declaration does not appear to violate the discovery
requi renents of Rule 26(a) or the Rule 56(e) standards for
opposi ng affidavits.

A. The Causal |npact of eMerge Purchases on Saf eguard Stock
Prices

M. MIller’'s Prelimnary Report begins with a |ist of
subj ects on which Plaintiffs’ counsel requested M. Mller’s
opinion. This list covers various aspects of Plaintiffs’
om ssion claim referring repeatedly to the “om ssions and
m sstatenments” described in the Conplaint, but does not nention
Plaintiffs’ market manipulation claimdirectly. Prelimnary
Report, 1 1. Indeed, within the Prelimnary Report, M. Mller

present no opinion at all regarding the causation aspect of the

mar ket mani pul ation claim specifically, whether the eMerge

trades had any causal inpact on Safeguard’ s stock price. The
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subsection of the Prelimnary Report entitled “Loss Causation” is
only two paragraphs |ong, and does not address causation with
respect to the mani pulation claim referring only to the causal
effect of “the om ssions and m sstatenents described in the
Conmpl ai nt and/ or di scussed heretofore.” Prelimnary Report, 1
26, 27. In fact, M. MIller states in 13 of the Prelimnary
Report that he had “not yet separately calculated the effect” of
t he eMerge purchases on Safeguard stock prices.

Despite the fact that M. MIller’'s Prelimnary Report gave
no opi nion on | oss causation in the market mani pul ati on cont ext,
and on its face established that no rel evant cal cul ati ons had
been done, Defendants’ counsel |ater questioned M. Mller
extensively during his deposition to confirmhis position (or
| ack thereof) on this issue:

Q In your report at paragraph 13, you indicate,

M. MIller, that you have not yet separately cal cul ated

the effect of the undisclosed eMerge purchases by

Musser and associated entities on eMerge and/or

Safeguard’s stock prices. Does that remain true as of

the current date?

Q So at this juncture, regardless of the intent

of the parties making those purchases, you have not

formul ated an anal ysis as to whether or not those

purchases had an i npact on the stock price of either

eMerge or Safeguard?
Q Do you make any assunption one way or the other

t hat those purchases had an i npact on the stock price

of either eMerge or Safeguard’ s stock?
A: Yes. In the trading sense?
Q Yes.

Q You could do a statistical analysis to

8



determ ne the inpact of these purchases on Safeguard’ s

stock and in turn - I’msorry - on eMerge’ s stock and
in turn on Safeguard’ s stock, correct, one could do
t hat ?

BY MR DODDS: Well, did you do a separate anal ysis
of the market manipulation alleged with respect to the
pur chases in eMerge stock?

MR. COLLINS: I'msorry, separate from what?

MR. DODDS: Separate from his other danmage
anal ysi s?

(MIler Deposition, p. 208-213)

BY MR QUINN. There's no cal culation to support
that allegation?

MR. COLLINS: Wich portion of the allegation?

MR, QUINN. That there was a market effect of
favorably inpacting or distorting the performance of
eMerge in the afternarket.

Q There’s no calculation to support that,
correct?

MR. COLLINS: Vague and anbi guous.

Q Is there a calculation to support that?

ij 'So there is no calculation as to any inpact on
eMerge stock prices?

(MIler Deposition, p. 339-340)

In response to these questions, M. MIler consistently
responded that, “as a separate iteni apart fromthe cal cul ation
of damages for the non-disclosure claim he had not anal yzed the
effect of the allegedly mani pul ati ve eMerge purchases on eMerge
or Safeguard stock prices. (MIller Deposition, p. 209, 213-14,
339-340). M. Mller did, however, “hesitatingly” admt that one
could do such a statistical analysis. He also stated that “we
made the observation that [the eMerge purchases] very likely did
on at |least certain days or certain weeks have a positive inpact

on those prices due to the proportion of volune that those



purchases nade up at the tinmes they were made.” (Ml er
Deposition, p. 210-211). To this Court, at least, M. Mller’'s
responses at deposition seemclear — while M. Ml ler believed,
sinply based on the volunme of eMerge purchases, that the trades
likely had a positive inpact on stock prices, he had perfornmed no
nmore detail ed cal cul ati ons or anal yses to determ ne whet her there
was a true causal inpact.

The M1l er Declaration, however, asserts that “[We did
i ndeed anal yze the inpact of trading in eMerge stock by Misser,
Ginker, Safeguard and the Foundations prior to Plaintiffs’
subm ssion of the Answers to Interrogatories. W concluded that
t here was consi derabl e market inpact that necessarily inflated
the price of eMerge stock and thereby inflated or propped up the
price of Safeguard stock...” Mller Declaration, | 16

Rul e 37 Exclusionary Sanctions are Appropriate

Plaintiffs, in bringing this action for market mani pul ation,
are well aware that |oss causation is one of the elenents of the
claim |If Plaintiffs intended at any tinme to present M.

MIller's expert opinion as to the causation el enent of the market
mani pul ation claim they were obligated to tinely submt or

suppl enment an expert report presenting this opinion and its basis
pursuant to Rule 26(a)(2)(B). Because the Prelimnary Report did
not include a statenment of M. MIller’s opinion regarding

causation in the market mani pul ati on context, and because

10



evi dence of related cal cul ati ons or anal yses was presented for
the first time in the MIller Declaration, we find that Plaintiffs
have failed to conply with expert w tness disclosure
requirenents.

This Court further finds that preclusion of this evidence
under Rule 37(c)(1) is appropriate because the MIler Declaration
was filed in bad faith, prejudicing Defendants and di srupting the
efficient trial of this case. Stein, 2001 U S. Dist. LEXIS 12211
at 8-9. In Stein, the plaintiff tinely filed an expert report
identifying five specific areas of concern regarding
envi ronmental contam nants on Plaintiff’s property. 1d. at 3.
After defendants noved for summary judgnent, plaintiff introduced
a 56(e) opposing affidavit by the sane expert identifying a new
area of concern, vinyl chloride contam nation, on which the
expert had not opined in his initial report. 1d. at 4-5. This
Court found that the affidavit was filed in bad faith because it
was “carefully tailored, by [Plaintiff’s] counsel, to dovetai
with the statutory requirenents the Defendants cl ai ned
[Plaintiff] had failed to prove.” 1d. at 19. This Court struck
the portions of the affidavit expressing opinions that should
have been disclosed in the prelimnary expert report, finding
that any other result “would effectively circunmvent the
requi renment for the disclosure of a tinmely and conpl ete expert

report.” 1d. at 18.

11



Plaintiffs’ use of the MIler Declaration to present a new
expert opinion on the causal inpact of the eMerge purchases is
equal ly concerning. The fact that M. MIller’s Prelimnary
Report did not even touch on an issue so central to Plaintiffs’
cl ai m exceeds a “nmere lack of diligence” on counsel’s part. |d.
at 19. Plaintiffs have offered no justification for this delay,
whi ch conmes after nonths of discovery, and their suggestion that
Def endants cure any prejudice by re-deposing M. Mller is
without nmerit. As this Court enphasi zed al nost ni ne nont hs ago,
“nearly three years have el apsed since [the case’s] inception,
di scovery has closed and the matter is nowtrial-ready.” In Re

Saf equard Scientifics, 220 F.R D. 43, 49 (E. D. Pa. 2004).

Allowing Plaintiffs torely on M. MIller’s opinions regarding

| oss causation for the market manipulation claim either in their
response to Defendants’ summary judgnent notion or at trial,
woul d be unfair to Defendants and woul d disrupt the efficient

di sposition of this case. Accordingly, this Court nust exercise
its discretion under Rule 37(c)(1) to preclude this evidence.

Excl usi on Under Rule 56 is Al so Appropriate

Furthernore, this Court finds that the new opinions
presented in Plaintiff’'s 56(e) opposing affidavit regarding the
causal inpact of eMerge trading nust be stricken because they

directly contradict M. MIller’s prior testinony. See Hackman,

932 F.2d at 241.
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Plaintiffs contend that there is an anbiguity in the
apparent contradiction between the MIler Declaration and the
statenent at f 13 of the Prelimnary Report (later affirned at
deposition) that no anal ysis had been done regardi ng the inpact
of the eMerge trades. Plaintiffs allege that the rel evant
portions of the Prelimnary Report and the deposition testinony
referred only to cal cul ati ons of damages, and were not intended
to suggest that no cal cul ati ons had been nade with respect to
| oss causation, a key elenent of the market mani pul ation cl aim
Plaintiffs further contend that this anmbiguity was exacerbated by
Def endants’ tactical decision not to ask deposition questions
regarding | oss causation “in order to clear the decks for their
summary judgnent notion.” (Plaintiffs’ Response, p. 10-11).

G ven the sheer nunber of tinmes Defendants’ counsel asked
M. MIler about his opinions and anal yses regardi ng the causa
effect of the eMerge trades, we find Plaintiffs’ allegation
basel ess. Under the circunstances, we “do not believe that
def ense counsel can reasonably be held accountabl e for having
failed to uncover” a hidden neani ng behind testinony that

ot herwi se seenmed abundantly clear. Pellegrino, 16 F. Supp. 2d at

583-84 (granting defendants’ notion to strike an opposing
af fi davit where defense counsel had attenpted to exhaust the
factual bases of plaintiff’s claimduring deposition but

plaintiff had been “purposely evasive” regarding facts necessary

13



to establish her clain). This Court finds no anbiguity in M.
MIler’s testinony in response to defense counsel’s deposition
gquestions. Because of the direct contradiction between this
testinmony and the MIler Declaration, this Court wll disregard,
i n deciding the pending notion for sunmary judgnment, al
information in the MIler Declaration relating to | oss causation
of the market manipul ation claim

2. Disclosure Events Rel evant to Causati on Anal ysis

The section of M. Mller’'s Prelimnary Report entitled
“Loss Causation” indicates that a review was done of Safeguard
stock prices and market novenents in connection wth news
articles, analyst reports, SEC filings and other disclosure
events from Cctober 1, 1999 to April 30, 2001. Prelimnary
Report, 1 26, Exhibit G M. MIller concludes that the declines
in Saf eguard stock prices “which occurred after the rel evant
di scl osures were substantially related to the issues raised in
the Conplaint,” but does not identify specifically which of the
hundreds of disclosures in Exhibit G he considered “relevant” for
t he purposes of determning | oss causation. Prelimnary Report,
1 26.

In an earlier section of the Prelimnary Report addressing
damage cal cul ations, M. MIller explains that he cal cul ated the
true val ue of Safeguard stock by |ooking at price novenents after

three “relevant disclosures” relating to M. Misser’s margin | oan

14



agreenent - a Dow Jones Business News article dated Decenber 18,
2000, a wall Street Journal Article dated February 9, 2001, and a
Fortune Magazine article dated February 20, 2001. Prelimnary
Report, 1 12, 1 14, Exhibit C. In the same paragraph, however,
M. MIler enphasizes that his approach to cal cul ati ng danages is
conservative, and that “[t]here is sonme evidence to suggest that
there could be additional relevant declines in Safeguard stock
price which we have not taken into account for cal culating
damages at this time,” including the three trading days after M.
Musser’s Novenber 29, 2000 sale of 6.5 mllion Safeguard shares.
Prelimnary Report, § 14. M. Mller also refers to the Decenber
5, 2000 di scl osure which revealed for the first tinme that M.
Musser had to sell his Safeguard shares to neet a margin | oan
arrangenment. Prelimnary Report, § 14.

At deposition, Defendants’ counsel questioned M. MIler
extensi vely about the nmarket inpact of various disclosures in
connection with Plaintiffs omssion claim M. Mller first
noted that, while “we often do differentiate” between market
i npact and damage anal yses, “that’s not to inply that they re not
connect ed under sonme neasures of damages.” Ml er Deposition, p.
75. M. Mller stated that the three disclosure occasions used
to cal cul ate damages were not necessarily “exhaustive in terns of
mar ket inpact.” MIller Deposition, p. 78. In fact, M. Mller

i ndi cated that his market inpact analysis was based on his

15



observations of “quite a nunber of statenents” made during the
period in question, including the Decenber 5, 2000 announcenent
and the trading activity between Novenber 29 and Decenber 4,
2000. MIller Deposition, pp. 78-80. M. Mller admts that his
team has continued to | ook at those two additional disclosures to
determ ne what effect, if any, they had on Safeguard prices.
MIller Deposition, p. 80, 111

The M1l er Declaration, under the heading “Loss Causation,”
identifies five occasions on which disclosures of materi al
i nformati on caused Safeguard’ s stock price to react negatively.
M Il er Declaration, Y 14. Defendants object to the inclusion of
two of these disclosure occasions (Decenber 5, 2000 and the
tradi ng days foll owi ng Novenber 29, 2000), as the Prelimnary
Report did not cite these dates in its damages cal cul ati on.

Sanctions Under Rule 37 or 56 are | nappropriate

Plaintiffs have satisfied the requirenments of Rule
26(a)(2)(B) with respect to M. MIller’ s opinions on |oss
causation for the five disclosure occasions in the MIler
Declaration. The Prelimnary Report clearly states M. Mller’s
opi nion that Safeguard stock prices dropped in connection with
public disclosures of information allegedly wthheld or
m sreported by Defendants, and establishes that this opinion was
based on a review of stock prices and discl osure events. M.

MIller's failure to identify with specificity the disclosures he

16



focused on in establishing |oss causation is not fatal,

particul arly as Defendants’ counsel questioned hi mextensively
during deposition to identify the rel evant disclosure events
behi nd his market inpact analysis. For the purpose of
determ ni ng danmages, however, Plaintiffs are obviously limted to
the three disclosure dates identified in § 14 of the Prelimnary
Report.

W |ikew se refuse to strike the MI | er Declaration pursuant
to Rule 56(e), as it does not directly contradict M. Mller’s
prior testinony. Both the Prelimnary Report and M. Mller’s
testinony established that the anal ysis of causal inpact was
based on a nunber of disclosure events. Neither sworn statenent
limted M. Mller’s analysis of |oss causation to the three
di scl osure events highlighted as relevant to the damages
anal ysi s.

3. The Dow Jones Article as Evidence of Loss Causation

In the Prelimnary Report, M. MIller identifies three dates
when a “decline in Safeguard s stock price [was] attributable to”
rel evant disclosure events. Prelimnary Report, § 12, | 14. On
one of these dates, Mnday, Decenber 18, 2000, a Dow Jones
Busi ness News article was published discussing M. Misser’s
recent trading activity, and Safeguard s price dropped
approximately 17% The article, which was published late in the

day, reported that Safeguard s stock prices had dropped sharply
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“as focus apparently returned to the firmis chairman selling 7.5
mllion shares earlier this nonth.” The article cited one

anal yst’s suggestion that sone investors may not have known about
the sales “until Mbnday,”! when details of M. Misser’s SEC
filings were published.

In their Mtion for Summary Judgnent, Defendants rightly
poi nt out that the Decenber 18 drop in Safeguard’ s stock price,
whi ch occurred well before the Dow Jones article was rel eased,
coul d not have been caused by the disclosures in the article.
The MIler Declaration admts this fact, and clarifies that the
Dow Jones article itself was not a cause of the price drop, but
rat her “evidence of |oss causation.” MIller Declaration, | 4-C
Def endants now chal |l enge this statenent as contradicting M.
Mller's earlier position.

Sanctions under Rule 37 or 56 are inappropriate

We find no inherent contradiction between M. Mller’s
current position and his earlier statenment that declining
Saf eguard prices on Decenber 18 could have been attributed to
certain relevant disclosures. Appendix Cto the Prelimnary
Report clearly indicated that the Dow Jones article was a
summary, rather than news itself, and M. MIler never clained

that the article itself caused the Decenber 18 price drop. |If

Y1t is unclear fromthe wordi ng of the Dow Jones article whether “until
Monday” refers to the date that the article was published, Monday, Decenber
18, or the previous Mnday, Decenber 11.
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Def endants wish to further contest M. MIler’s sel ection of
Decenmber 18 as a relevant disclosure date, this Court rem nds

themthat they will have anple opportunity to do so at trial.

[11. Violations of the Daubert Standard

Def endants al so nove to strike the MIler Declaration as
violative of the standards for expert testinony set forth in

Daubert v. Merrell Dow Pharma., Inc., 509 U S. 579 (1993). As we

have above found that the portion of the MIler Declaration
addressing | oss causation in the market mani pul ati on context nust
be stricken, Defendants’ Daubert challenge to this section
appear s noot .

Def endants |ikewise claimthat M. MIler’s conclusion
regardi ng the market inpact of a Decenber 5, 2000 disclosure
vi ol at es Daubert standards because it is not supported by
verifiable scientific analysis. Wile we wthhold judgnment on
this issue at this point intim, Plaintiffs may petition this
Court for a full Daubert hearing if they wish to further pursue

this chall enge.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
I N RE: ) ClVIL ACTI ON

SAFEGUARD SCl ENTI FI CS : 01- 3208

ORDER

AND NOW this 17th day of Novenber, 2004, upon
consi deration of Defendants’ Mdtion to Strike and Precl ude
Testinmony of Plaintiffs’ Expert, R Alan MIller, and for Costs
(Docs. No. 64, 65) and all responses thereto (Docs. No. 66, 67,
68), it is hereby ORDERED that the Mdtion is GRANTED in part and
DENIED in part, as follows:

1. Defendants’ Motion to Strike is GRANTED ONLY with respect
to paragraphs 16 through 19 of the MIler Declaration. These
par agraphs shall be stricken fromthe record in this case.

2. Defendants’ Mdttion to Preclude is GRANTED ONLY with
respect to M. MIller’'s testinony regarding the matters and
opi ni ons contained in paragraphs 16 through 19 of the Ml ler
Declaration. M. Mller is precluded from presenting expert
testinony regarding his opinions on |oss causation in the context
of Plaintiff’s market mani pul ation claiminasnuch as those
opi nions are not contained in his Prelimnary Report, dated
February 6, 2004, or his Supplenental report, dated March 15,
2004.



3. Defendants’ request for costs and expenses incurred in
connection with their Mtion to Strike and Preclude Testinony is

DENI ED

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.



