IN THE UNI TED STATES DI STRI CT COURT
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JOSE P. ARENCIBI A JR, )
)
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ERvV D. MCLAIN, ESQUI RE
On behalf of Plaintiff and Third-Party Defendant

BERNARD H. MASTERS, ESQUI RE

SAMUEL W SI LVER, ESQUI RE
On behal f of Def endant

* * *

MEMORANDUM

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendant Lightnin's
Mbtion for Summary Judgnent filed June 7, 2004.! Plaintiff’'s

Menor andum of Law in Qpposition to Defendant’s Mtion for Summary

. On July 13, 2004 defendant filed its Mdtion to Strike, or
Al ternatively, For Leave to File a Reply. As noted bel ow, defendant asserts
that plaintiff’'s response to the notion for sunmary judgnent was filed
untinmely. For the reasons set forth in the Prelimnary Statenment bel ow, we
decline to strike plaintiff’s response brief. However, we grant defendant’s
alternative request for leave to file a reply brief, which reply brief is
attached to the notion. Thus, we will consider defendant’s reply brief.



Judgnent was filed June 30, 2004. For the reasons expressed
bel ow we grant in part, and deny in part, defendant’s notion for
summary judgnent.

Specifically, we grant defendant’s notion for sumrary
judgment on the clains contained in plaintiff’s Conplaint, and we
dismss plaintiff’s Conplaint. W grant defendant’s counterclaim
for breach of contract and for fraud. W award defendant
$77,015. 00 representing the contract price for the goods
delivered by defendant to plaintiff. W reserve for trial the
i ssues of defendant’s entitlenent to shipping and handling
expenses, attorneys’ fees, interest and costs regarding its
breach of contract counterclaim and all damages regarding
defendant’s counterclaimand third-party claimfor fraud.

Finally, we deny defendant’s claimfor quantumneruit as noot.

Pr ocedur al Backgr ound

The facts relied upon by the court are derived from
Def endant Lightnin' s Statenent of Facts in Support of its Mtion
for Summary Judgnment. By Order of the undersigned dated
January 22, 2004 any party filing a notion for summary judgnent
was required to file a brief, together with “a separate short
conci se statenent, in nunbered paragraphs, of the material facts
about which the noving party contends there is no genuine
di spute.” The concise statenent of facts was required to be

supported by citations to the record and where practicabl e,



rel evant portions of the record were to be attached.

In addition, our Order provided that any party opposing
a notion for summary judgnent was required to file a brief in
opposition to the notion and “a separate short conci se statenent,
respondi ng i n nunbered paragraphs to the noving party’s statenent
of the material facts about which the opposing party contends
there is a genuine dispute, with specific citations to the
record, and, where practicable, attach copies of the rel evant
portions of the record.”

Mor eover, our Order provided that if the noving party
failed to provide a concise statenent, the notion may be denied
on that basis alone. Wth regard to the opposing party our O der
provided: “All factual assertions set forth in the noving party’s
statenent shall be deened adm tted unless specifically denied by
t he opposing party in the manner set forth [by the court].”

In this case, defendant filed a concise statenent of
facts in support of its notion. However, plaintiff did not file
any conci se statenent in opposition to defendant’s conci se
statenent in the manner set forth in our January 22, 2003 Order.
In addition we note that plaintiff untinely filed its brief in
opposition to the notion for sunmary judgnent pursuant to Rule
7.1(c) of the Rules of Gvil Procedure for the United States
District Court for the Eastern District of Pennsylvania. Rule

7.1(c) requires that a response to any notion be filed within 14



days of the filing of the underlying notion. Three days are
added to that time period if, as here, the notion was served by
mail. Fed. R G v.P. 6(e).

Def endant’ s notion was filed and served on June 7,
2004. Therefore, plaintiff’s response was required to be filed
by June 24, 2004. Plaintiff did not file its response until June
30, 2004. While it is within our discretion to strike
plaintiff’s response brief as untinely, we decline to do so and
will consider it in our determnation. However, we wll deem
defendant’s conci se statenent of facts admtted pursuant to our
Order for plaintiff’s failure to respond to them

We note that this is not the first instance in which
plaintiff has failed to abide by the Orders of this court or the
requi renents of the Federal Rules of Civil Procedure. Rather,
many of our prior Orders in this matter have outlined plaintiff
and third-party defendant’s previous transgressions. In our
January 22, 2004 Order we advised plaintiff that any further
failure to conply with this court’s directives or to adhere to
the Federal Rules of Civil Procedure mght result in sanctions.

We consider our requirenent for a concise statenent and
a responsive conci se statenent to be consistent wth Federal Rule
of GCvil Procedure 56. In addition Rule 83(b) of the Federal
Rul es of Civil Procedure provides:

A judge may regul ate practice in any
manner consistent with federal |aw, rules
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adopted under 28 U.S.C. 88 2072 and 2075, and
| ocal rules of the district. No sanction or
ot her di sadvantage nay be inposed for
nonconpl i ance with any requirenent not in
federal |law, federal rules, or local district
rul es unless the alleged violator has been
furnished in the particular case with actua
notice of the requirenent.

Thus, even if our requirenment for a separate concise
statenent is not consistent with Rule 56, we gave plaintiff
actual notice of our requirenment, and it was clearly not conplied
with.

Adni ssi ons

Def endant sent plaintiff two sets of requests for

adm ssions pursuant to Rule 36 of the Federal Rules of G vil
Procedure. Rule 36 provides in pertinent part:
Rul e 36. Requests for Adm ssion

(a) Request for Admission. A party may
serve upon any other party a witten request
for the adm ssion, for purposes of the
pendi ng action only, of the truth of any
matters within the scope of Rule 26(b)(1) set
forth in the request that relate to
statenents or opinions of fact or of the
application of law to fact, including the
genui neness of any docunents described in the
request.

Each matter of which an adm ssion is
requested shall be separately set forth. The
matter is deemed admtted unless, within 30
days after service of the request . . . the
party to whomthe request is directed serves
upon the party requesting the adm ssion a
written answer or objection addressed to the
matter, signed by the party or by the party’s
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attorney.

(b) Effect of Adm ssion. Any matter
admtted under this rule is conclusively
est abl i shed unl ess the court on notion
permts wthdrawal or anmendnent of the
adm ssi on.

In this case, plaintiff did not respond to either
defendant’s first or second requests for adm ssions. Wth regard
to the first request for adm ssions, we addressed plaintiff’s
untinmely response to those adm ssions by Order dated January 22,
2004. In our Order, we explained that defendant’s requests for
adm ssions were deened adnmitted by operation of Rule 36 and that
plaintiff did not show good cause for failing to tinely respond
to the request for adm ssions. Thus, we denied plaintiff’s
request to allowits untinely response to defendant’s first
request for adm ssions.

Wth regard to defendant’s second request for
adm ssions, plaintiff neither responded to the requests for
adm ssion nor sought court intervention. Thus, defendant’s
second requests for adm ssion are al so deened admitted for
pur poses of this Menorandum

Inits brief, plaintiff argues facts contrary to those
whi ch are deened admtted. Because nuch of plaintiff’s brief

argues facts not at issue, we find unpersuasive those argunents

relating to admtted facts. |In addition, as noted above,



plaintiff did not respond to defendant’s conci se statenent of
facts as required by our previous Oder. Accordingly, we address
defendant’ s notion for sunmary judgnent based upon the facts
established in the deened adm ssions and the facts as stated by
def endant in support of its notion, and we disregard any argunent
by plaintiff to the contrary.
Facts

Based upon the record papers, affidavits, exhibits,
depositions, defendant’s concise statenent of facts, and
plaintiff and third-party defendant’s deenmed adm ssions, the
pertinent facts are as foll ows:

Plaintiff Kelvin Cryosystens, Inc., (“Kelvin”) is a
Pennsyl vani a cor poration doi ng busi ness in Coopersberg, Lehigh
County, Pennsylvania. Defendant Lightnin, a division of SPX
Corporation, (“Lightnin”) is a Delaware corporation, with its
princi pal place of business in Rochester, New York. Lightnin's
primary business is the manufacture of industrial mxers.?
Third-party defendant Jose P. Arencibia, Jr. is a resident of
Lehi gh County, Pennsylvania and is part-owner, Vice-President and
Chi ef Technol ogy O ficer of Kelvin. The Harrington-Robb Conpany?

is one of Lightnin’s authorized representatives for the sale of

2 The parties do not define the term*“industrial mixer”. However,

ot her portions of the record indicate that the nixer was purchased from
plaintiff by Avecia, Ltd., a pharmaceutical manufacturer

3 The record does not indicate where The Harringt on- Robb Company is
| ocat ed.

-7-



i ndustrial m xers.

Rol f Jacobsen is enpl oyed by The Harrington- Robb
Conpany as a sales engineer. He represented Lightnininits
transaction with Kelvin which is the subject matter of this
l[itigation. Kelvin was represented in this transaction by M.
Arenci bia and Kel vin enpl oyee G ant WI | man.

In Fall 2000 M. WIIlman contacted M. Jacobsen to
i nqui re about the purchase of a Lightnin industrial m xer.
Li ghtnin, through M. Jacobsen, and Kel vin had di scussions
regardi ng the purchase of a mxer and its specifications and
requi renents. The m xer was to be utilized as a conponent part
of a chem cal reactor systemthat Kelvin was providing to a
conpany called Avecia, Ltd. (“Avecia”) in Gangenouth, Scotl and.

On Cctober 30, 2000 M. WIlman wote M. Jacobsen
noting that “to finally make this order official”, Kelvin would
need “[a] certificate fromeither Lightnin or GE stating very
clearly that they warrant and ensure that the notors they are
suppl ying, neet or exceed all of the standards of [an] expl osion
proof notor neeting the EExdl|IBT3* requirenments that our custoner
requested.”

During negotiations, Kelvin also requested that the

4 Nei t her counsel nor the letter explains what EExdl|BT3
requi rements are.
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“entire unit” be CE Certified.® M. Jacobsen informed Kelvin's
representatives that it would be inpossible to provide CE
Certification because the m xer would be manufactured in the
United States, not in Europe. On Novenber 15, 2000 M. Jacobsen
sent a fax to Kelvin, stating in pertinent part:

Grant, Jose [Arencibia] indicated he w shed

to have CE certification. Wile we can

supply Certificates of Conformance, Materi al

Certs and a copy of LIGHTNIN QA, CE is only

avai l abl e when a unit is manufactured in

Europe. If your earlier units were

fabricated donestically, they do not have CE

Certificates.

On or about Decenber 7, 2000 M. WI Il man, on behal f of
Kelvin and at the direction of M. Arencibia, submtted Purchase
Order Nunmber 001201-2155 (“P.O 2155") to M. Jacobsen. Lightnin
did not agree with all the ternms and conditions set forth in P.QO
2155 and asked M. Jacobsen to negotiate several ternms with
Kel vin. Thereafter, on Decenber 21, 2000 Kel vin issued revised
Purchase Order Number 001201-2155/ Addendum No. 1 (“the Revi sed
Purchase Order”). The Revised Purchase Order did not contain al
of Lightnin's requested revisions. The Revised Purchase O der
was never signed by a Lightnin representative.
In January 2001 Lightnin submtted a final set of plans

and specifications for the mxer to Kelvin for approval. On

January 11, 2001 Kel vin approved and signed the plans and

5 CE Certification refers to certain European Uni on manufacturing

st andar ds.
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specifications. The final plans and specifications provided to
Kelvin do not refer to CE Certification. Instead, they provide
that the nmotor will neet the explosion proof requirenents raised
by M. WIllman in his October 30, 2000 correspondence. The notor
is listed as “FCXP’ which stands for “Fan Cool ed Expl osion
Proof”. No representative fromKelvin ever conmunicated to M.
Jacobsen prior to construction of the mxer that Lightnin's
proposal was unacceptable. Thereafter, Lightnin began
construction of the m xer.

Bet ween March 13 and March 30, 2001 Lightnin issued to
Kel vin four Invoices nunbered S0121006705, S0121007125,
S0121008781 and S0121008959 seeki ng paynent of $77,015.00 for the
contract price plus $2,011. 97 for shipping and handling of the
m xer, for a total cost of $79,026.97. The reverse side of the
| nvoi ces contain the “Terns and Conditions of Sale” including but
not limted to, certain warranties, a choice of |aw provision and
[imtations on liability.®

Whenever a Lightnin mxer is shipped to a custoner,
certain conponent parts of the mxer (the inpellers, hubs and
shafts) are shipped separately so that the m xer is not damaged
in shipnment. A Lightnin custonmer nust negotiate for, and
i nclude, start-up assistance |language in its purchase order to

arrange Lightnin representatives to go on-site and begin

6 Def endant Lightnin's Statenent of Facts in Support of its Mdtion

for Summary Judgment, Exhibit S.
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operation of the m xer for the custoner.

Nei t her the plans nor specifications approved by Kelvin
nor the Revised Purchase Order submtted by Kelvin to Lightnin
mention start-up assistance. Moreover, the need for Kelvin to
contract with an entity like Lightnin UK for start-up assistance
was conmuni cated to Kelvin early in the process. Specifically,
M. Jacobsen raised the issue with Kelvinin a facsimle
transm ssion sent to Kelvin as early as Novenber 2, 2000.

That fax provides in pertinent part: “Start Up
Assi stance: LIGHTNIN U. K. has e-mailed ne this service is
available. While | have been quoted a nunber, | have gone back
to them and requested what is included in the estimte, (Travel,
neal s, special equipnent.).”® Consequently, Kelvin was well
aware of the need for, and the need to contract for, start-up
assistance prior to delivery of the m xer

Li ghtnin delivered, and Kelvin accepted, the mxer. In
April 2001, after the m xer was delivered to end-user Avecia, M.
Wl man contacted M. Jacobsen regarding start-up assistance for
the mxer. M. Jacobsen reiterated to M. WIllnman that start-up
| anguage and costs were not included in the Revised Purchase

Order and that Kelvin would have to contract separately with

! Lightnin UK is an entity separate from defendant Lightnin, a
Di vi sion of SPX, Corporation.

8 Def endant Lightnin's Statenent of Facts in Support of its Mdtion

for Summary Judgment, Exhibit J.
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either Lightnin U K or another third-party contractor for such
services. M. WIIman confirned that he understood that start-up
assi stance was not included, stating: “l agree with you that
start up service was not covered under the original PO It nmade
nmore sense to contact Lightnin in the UK directly. | passed
this informati on onto Jose.”®

After delivery of the m xer, the issue of CE
Certification cane to the forefront of the dispute between the
parties. In response to Kelvin's concerns regardi ng CE
Certification raised after delivery of the mxer, Lightnin
undert ook a thorough design review of the mxer. |In that regard,
Li ghtnin provided Kel vin and Avecia all docunentation necessary
to establish CE Certification.

Specifically, Lightnin provided a Declaration of
Conformty, a “CE" designated naneplate, and an Instruction
manual . Consequently, and as admtted by Kelvin, the mxer is CE
certified. After comencenent of this litigation, M. Arencibia
reveal ed that Avecia had demanded that Kelvin provide CE
Certification for the entire chem cal reactor systemafter it was
i nstal |l ed.

The m xer was placed into service at Avecia, and Avecia
paid Kelvin for the mxer. Avecia |later acknow edged its receipt

of the Declaration of Conformty, and the sufficiency of the

9 Def endant Lightnin's Statenent of Facts in Support of its Mdtion

for Summary Judgrment, Exhibit R
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Decl aration. Avecia also |later tw ce acknow edged t he exi stence
of the nameplate on the m xer. Avecia has never requested that
Kel vin renove or replace the m xer.

On Cct ober 28, 2002 Kelvin sent an Invoice to Lightnin
requesting paynent of $168,914.46. The Invoice includes the
signature of M. Arencibia. |In the acconpanying transmttal
| etter dated Novenber 1, 2002, M. Arencibia stated, “please find
KCl invoice nunber 02-0063 for costs associated with KCl's cure
of Lightnin’s non-conpliant equiprment . . .."1

In addition, on Cctober 28, 2002, Kelvin issued a
backup docunent referring to KCI Invoice nunber 02-0063 (“Backup
Docunment”). The Backup Docunent contains |ine-item anmunts for
whi ch Kelvin seeks to recover $124,202 in costs associated with
the replacenent of the mxer “with a CE-Certified Agitator.”
The costs allegedly associated with the procurenent of a
repl acenent m xer are listed as “tasks” on the Backup Docunent.
The m xer has never been repl aced.

By letter dated Novenber 29, 2002 from Erv D. MLai n,
Esquire, counsel for plaintiff and third-party defendant,
addressed to Jeffrey M Bales of United Mercantil e Agenci es,

Inc., (defendant’s outside collection agency) Attorney MLain

10 Def endant Lightnin's Statenent of Facts in Support of its Mdtion

for Summary Judgment, Exhibit T.
1 The term“agitator” is synonymous with an industrial mxer |ike

the mixer inthis litigation. See Notes of Testinony of the deposition of

Jose P. Arencibia, Jr., Septenber 13, 2003, page 99, lines 2 through 17.

-13-



advi sed defendant that “lnvoice nunber 02-0063 is for real,
legitimate and we have started | egal proceedings to collect on
it. It appears that your client has not fully infornmed you of
the work undertaken by Kelvin to procure cover at the | owest
possi bl e cost.”?1?

M. Arencibia personally created the Kelvin Invoi ce.
Kel vin then issued the Invoice to Lightnin. On the day the
| nvoi ce was created, Kelvin created the Backup Docunent, which
was signed by M. Arencibia in his capacity as a corporate
officer of Kelvin. 1In the cover letter forwarding the Invoice,
M. Arencibia states that Kelvin is “seeking costs associ at ed
with [Kelvin's] cure” of the mxer. However, at the tine Kelvin
i ssued the Invoice, M. Arencibia knew that Kelvin had not
expended $168,914.46 to “cure” the mxer, that the m xer had not
in fact been replaced and that Lightnin owed no such anpbunt.?®?

The $168,914.46 figure was the amount that Kelvin would
have prospectively spent to cure the mxer, if necessary. Both
M. Arencibia and Kelvin have admtted that the expenses |isted
on the Invoice were not actually incurred and that they

intentionally m srepresented the damages which Kelvin incurred as

12 Def endant Lightnin's Statenent of Facts in Support of its Mdtion
for Summary Judgrent, Exhibit Z.

13 Def endant Lightnin's Statenent of Facts in Support of its Mdtion
for Summary Judgment, Exhibit A, nunber 10; Exhibit B, numbers 17 through 20
and 26; Exhibit C, numbers 15, 19, 23, 39 through 44, 50 and 51
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a result of Lightnin's alleged breach of contract.

Furthernore, M. Arencibia has admtted that Kelvin demanded
paynment from Lightnin for a sum of noney that was not due and

ow ng, that Kelvin issued the Invoice in an attenpt recover noney
t hat was not due and owi ng, and that both M. Arencibia and

Kel vin sent the Invoice with the intent that Lightnin rely on the
representations contained therein and pay Kelvin $168, 914. 46.

Kel vin issued the Invoice in bad faith. M. Arencibia
created and approved the Invoice in bad faith in his capacity as
a corporate officer, and M. Arencibia signed the Backup Docunent
in bad faith in his capacity as a corporate officer.*® Upon
recei pt of the Invoice, Lightnin was led to believe, and at first
did believe, that the suns contained in the Invoice represented
anounts of noney expended by Kelvin to cure Lightnin's alleged
non- per f or mance. ®

Lightnin was also mslead into believing that Kelvin
had actually replaced the m xer at Avecia. In reliance on the
| nvoi ce, Lightnin’s agent arranged for an outside service

technician to travel to Scotland for the specific purpose of

14 Def endant Lightnin's Statenent of Facts in Support of its Mdtion
for Summary Judgment, Exhibit A, nunbers 12 through 19, 24 through 27; Exhibit
B, nunbers 17 through 20 and 26; Exhibit C, numbers 15, 19, 23, 39 through 44,
and 50 through 54.

15 Def endant Lightnin's Statenent of Facts in Support of its Mdtion
for Summary Judgment, Exhibit B, nunbers 10 through 13 and 66; Exhibit C,
nunbers 28 through 30, 32 and 33.

16 Def endant Lightnin's Statenent of Facts in Support of its Mdtion
for Summary Judgrment, Exhibits H, U and V.
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confirm ng whether Lightnin’s m xer had been replaced or not.?

On a nonthly basis, Kelvin continues to send through
M. Arencibia “Statenent[s] of Accounts” to Lightnin which
reflect that the Invoice is past due. |In other words, Kelvin
continues to seek paynent for expenses that M. Arencibia and
Kel vin admt have never been incurred.

On January 16, 2003 Kelvin filed suit against Lightnin
in the Court of Common Pleas of Lehigh County, Pennsylvania
al | egi ng breach of contract in connection with the sale of the
m xer. M. Arencibia executed the verification page of Kelvin's
Complaint in his capacity as Vice-President of Kelvin. Attached
as Exhibit L to plaintiff’'s Conplaint is the Invoice. The Backup
Docunent is attached as Exhibit Gto plaintiff’'s Conplaint. The
damages Kelvin seeks in its Conplaint are the anbunts set forth
in the Backup Docunent totaling $168, 914. 46.

Kelvin admits that it has not incurred $107,962.56 to
purchase a replacenent CE-certified Agitator as detailed in the
Backup Docunent. Kelvin also admts that it has not incurred the
follow ng other costs listed in the Backup Docunent:

(1) $1,800 in costs associated with
“procurenent |abor”;

(2) $2,400 in costs associated with “renova
of old agitator, |abor”;

o Def endant Lightnin's Statenent of Facts in Support of its Mtion

for Summary Judgrment, Exhibit H
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(3) $2,700 in costs associated with the
“renoval of old agitator, engineering”;

(4) $2,800 in costs associated with the
“installation of new agitator”

(5) $3,240 in costs associated with the
“installation of new agitator, engineering”;
and

(6) $800 in costs associated with the
“shi pping of old agitator”.

Kel vin continues to assert that it has incurred the
costs for the remaining itens on the Backup Docunent. However,
Kel vin has produced little or no docunentation to support the
expendi tures as foll ows:

(1) $600 to $700 in “T&L” costs (originally
listed as $2, 500);

(2) $31,050 in costs associated with M.
Arencibia' s review of CE directives;?®

(3) $622 in costs associated with repl acenent
of a speed censor on the m xer;

(4) $1,200 in costs associated with work
performed by a third-party contractor, Scott
Seecrest, in connection with the m xer on
behal f of Kel vin;

(5) $540 in costs associated with M.
Arencibia s alleged loss of tine in
connection wth his oversight of additional
drilling on the m xer casings;?'®

(6) $720 in costs associated with |ocal |abor

18 Kel vin has not produced in discovery any of the docunents

purportedly reviewed by M. Arencibia.

19 $540 reflects four hours of M. Arencibia’ s time at a rate of $135

per hour.
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performng the drilling work;

(7) $540 in costs associated with M.

Arencibia s loss of tinme in connection with

hi s oversight of the renoval and repl acenent

of the m xer notor;

(8) $540 in costs associated with |ocal |abor

perform ng the renoval and replacenent of the

m xer notor; % and

(9) $2,295 in costs associated with M.

Arencibia s tinme spent relative to the

procurenent and specification of a

repl acenent m xer notor

As reflected in the Backup Docunent, Kelvin seeks

rei nbursenent fromLightnin for costs in the anount of $7,204.90
in connection with work perfornmed by Lightnin U K (presumably on
the mxer). The only description of this expense is set forth in
Paragraph 14 of plaintiff’s Conplaint. It states: “Kelvin
contracted wwth Lightnin U K for the partial cure of the breach
by Lightnin at a cost of £ 4,648.32 ($7,204.90) copies of which
paid i nvoices are attached hereto, and nade a part hereof, and
collectively |abeled, Plaintiff’s Exhibit E.” There is no
Exhibit E attached to plaintiff’s Conplaint, and plaintiff has
not sought | eave at any time during this litigation to suppl enent
or anend its Conplaint to attach this exhibit.

To date, Lightnin has not been paid for the m xer

delivered and resold by Kel vin.

20
expendi t ure.

Plaintiff has not provided any documentation to support this
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St andard of Revi ew

In considering a notion for summary judgnent, the court
must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnment

as a matter of law" Fed. R CGv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986);

Federal Honme Loan Mortgage Corporation v. Scottsdal e | nsurance

Conpany, 316 F.3d 431, 433 (3d Cr. 2003). Only facts that may
affect the outcone of a case are “material”. Mor eover, al
reasonabl e i nferences fromthe record are drawn in favor of the

non- novant. Anderson, supra.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. See Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 857-858 (3d Cir. 2000). A plaintiff
cannot avert summary judgnent wi th specul ation or by resting on
the allegations in its pleadings, but rather nust present
conpetent evidence fromwhich a jury could reasonably find inits

favor. Ri dgewood Board of Education v. N.E. for ME.

172 F.3d 238, 252 (3d Cr. 1999); Wods v. Bentsen,

889 F. Supp. 179, 184 (E.D. Pa. 1995).
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Choi ce of Law

There is a disparity between the parties regarding
which jurisdiction’s law is applicable to this dispute.
Def endant contends that pursuant to the agreenent of the parties
and pursuant to its Invoices seeking paynent for the m xer, the
| aw of the State of New York applies. On the contrary, while not
specifically addressing the question, plaintiff’s brief in
response to defendant’s notion for summary judgnent ignores
defendant’s New York authority and cites Pennsylvania statutory
and case law in support of its contentions.

A review of the purchase orders and specifications
whi ch al |l egedly make up the agreenent of the parties, reveals no
clear indication that the parties agreed to a choice of |aw as
part of their agreenent. The original purchase order? indicates
that any dispute arising under the purchase order woul d be
governed by the | aw of the Commonweal th of Pennsyl vani a.
Def endant did not agree to the original purchase order and by
| etter dated Decenber 14, 2000?? def endant requested a nunber of
terms be changed, including the governing |aw provision.

On Decenber 21, 2000 plaintiff faxed M. Jacobsen a

revi sed purchase order that changed sone, but not all of the

21 Def endant Lightnin's Statenent of Facts in Support of its Mdtion
for Summary Judgrent, Exhibit L.

22 Def endant Lightnin's Statenent of Facts in Support of its Mtion
for Summary Judgrment, Exhibit M
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di sputed terns which Lightnin requested be changed. In
particul ar, the revised purchase order conpletely deleted the
“CGoverning Law section, and the words “elimnate this article”
appear where the forner clause existed. Defendant never signed
or accepted either the original or revised purchase order.
Accordingly, we conclude that there is no neeting of the m nds
reflected in witings of the parties concerning a choice of |aw.

In addition, defendant asserts that this action should
be governed by the laws of the State of New York because of
| anguage contained on the reverse side of its Invoice indicating
that the Order is subject to acceptance by buyer, and one of the
terms of acceptance is that the agreenent between the parties
shal | be governed by the |aws of the State of New York.

Def endant has not cited any authority for the
proposition that it may unilaterally inpose additional conditions
into the agreenent of the parties through its Invoice. 1In the
absence of authority, we decline to inpose this condition on
plaintiff. Accordingly, we conclude that there is no clear
agreenent by the parties regarding the law applicable in this
matter.

In the absence of agreenent, a federal court sitting
in diversity of citizenship jurisdiction nust apply the choice of

law rules of the jurisdiction in which it sits. Klaxon Conpany

v. Stentor Electric Manufacturing Co. Inc., 313 U S. 487, 61
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S.C. 1020, 85 L. Ed. 1477 (1941). Therefore, we nust apply the
choice of |law rules of the Commonweal th of Pennsyl vani a.

I n Pennsyl vani a, choice of |aw analysis first requires
a determ nation whether the |laws of the conpeting jurisdictions
actually differ. |If there is no conflict then no further
analysis is necessary. |If there is a conflict, we nmust apply the
Pennsyl vani a test for resolving a conflict and nust “anal yze the
governnental interests underlying the issue and determ ne which
state has the greater interest in the application of its law”

Ratti v. Weeling Pittsburgh Steel Corporation, 758 A 2d 695, 702

(Pa. Super. 2000).

In this case, we conclude that there is no conflict
present. Specifically, we conclude that this matter is governed
by general principles of contract | aw and because this matter
i nvol ves the sale of goods, by certain sections of the Uniform
Commer ci al Code, which has been adopted in both jurisdictions.?
The sections of both state’s Uniform Comercial Code that are
applicable to this action do not differ in any material way.

Furthernore, the general contract principles involved
here are the elenents of a contract and breach of contract.
Accordingly, we conclude that there is a false conflict present
in this case. Hence, because we are a federal court sitting in

Pennsyl vania, we will apply the laws of this Cormonwealth to this

23 See 13 Pa.C. S. A 88 2201 and 2319 and N. Y. UCC 8§ 2-201 and 2-319.
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action.

Finally, we note that there is no conflict regarding
the application of Pennsylvania | aw to defendant’ s countercl ai m
and third-party claimfor fraud. |In its brief in support of its
nmotion for summary judgnent, defendant cites Pennsylvania |aw in
support of all its fraud contentions. Thus, we find no conflict
of | aw therein.

Breach of Contract Caim

Def endant seeks sunmmary judgnment on plaintiff’s sole
claimfor breach of contract.?* Specifically, defendant asserts
that plaintiff has “no evidence” to support a claimfor breach of
contract. On the contrary, plaintiff alleges that there is
substanti al evidence to support its clains and that summary
judgnent is inproper. W disagree.

Plaintiff’s conplaint seeks $168, 914.46 in danmages for
an all eged breach of contract. “A critical elenent of every
claimfor breach of contract requires a show ng of breach of sone

duty owed.” SmthKline Beecham Corp. v. Continental |nsurance

Co., No. Cv.A 04-2252, 2004 U S. Dst. LEXIS 15751 (E. D. Pa.

August 5, 2004) (citing 23 WIlliston on Contracts § 63:1

24 Plaintiff discusses a breach of warranty claimin its brief.

However, even under a nost liberal reading of plaintiff’s Conplaint, plaintiff
has not set forth a claimfor breach of warranty. There are nunerous
references to the alleged breach of the contract between the parties, but not
one reference to warranty, breach of warranty or anything that woul d put

def endant on notice that plaintiff is making a claimfor breach of warranty.
Therefore, because plaintiff did not include a breach of warranty claimin its
Conplaint, we will not address it.
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(4" ed.). The breaches of duty alleged by plaintiff include a
claimthat the m xer was not CE Certified as required by the
contract, which required plaintiff to cure this problem and an
all egation that certain itens had to be replaced because of
appar ent damage cause during shi pping.

Plaintiff attenpts to enforce a contract provision for
CE Certification. Defendant objected to the requirenent for CE
Certification which plaintiff included in its first purchase
order. Defendant never accepted that term Defendant contends
that it never signed and accepted the second purchase order.
Thus, defendant contends that the requirenent for CE
Certification was not nade a part of the contract between the
parties.

Because this matter involves the sale of goods, we nust
| ook to the Pennsyl vania Uni form Commerci al Code for sone of the
applicable law. Section 2201 of Pennsylvania s Uniform
Comrercial Code (“U.C.C ") provides:

§ 2201. Formal requirenents; statute of
frauds

(a) General rule.-Except as otherw se
provided in this section a contract for sale
of goods for the price of $500 or nore is not
enforceabl e by way of action or defense

unl ess there is sone witing sufficient to
indicate that a contract for sale has been
made between the parties and signed by the
party agai nst whom enforcenent is sought or
by his authorized agent or broker.

13 Pa.C. S. A § 2201.
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In this case, it is clear that there is a contract
between the parties for the sale of the mxer. This good was
specially manufactured to the specifications agreed to in a
docunent separate and apart fromthe purchase orders. The only
indication by either party that there may not be a contract is
the counterclai mby defendant for quantum neruit recovery.
However, defendant al so has a counterclaimfor breach of
contract. W conclude that there was a valid contract between
the parties. The only disputes relate to the terns of the
contract.

Plaintiff asserts that one of the terns of the contract
is that the mxer had to be CE certified. However, because
def endant did not sign the purchase order upon which plaintiff
relies for this contract provision, and pursuant to the statute
of frauds, that termmay not be included and used as the basis of
plaintiff’s cause of action.

In addition, even if CE Certification were a
requi renent of the contract, plaintiff by failing to respond to
defendant’ s requests for adm ssion, is deened to have admtted
that it was responsible for providing CE certification and not
defendant. |In the alternative, plaintiff is deenmed to have
admtted that defendant did conply with this requirenent to

provide CE certification.? Accordingly, we conclude that

25 Def endant Lightnin's Statenent of Facts in Support of its Mdtion
for Summary Judgment, Exhibit A, nunber 37; Exhibit B, nunbers 23, 32 and 33.
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plaintiff cannot succeed on its claimfor breach of contract as
it relates to CE Certification.

Next, we address plaintiff’s claimfor breach of
contract based upon damage to certain parts during shipping.
Bot h purchase orders reflect that the shipping terns regarding
the m xer were “F. O B. Rochester”. Defendant’s manufacturing
facility is located in Rochester, New YorKk.

Section 2319 of the U C. C. defines the termF. O B. as
follwos: “when the termF. QO B. the place of shipnent [is used],
the seller nust at that place ship the goods in the manner
provided . . . and bear the risk of putting theminto possession
of the carrier.” 13 Pa.C.S. A 8 2319. In addition, the risk of
| oss transfers fromthe seller to the buyer when the F.OB. term

is the place of shipnent. Swift Canadian Co. v. Banet,

224 F.2d 36 (3d Cir. 1955).

In this case, plaintiff is deenmed to have adm tted
t hrough the requests for adm ssions that the shipnent termis
F. O B. Rochester, New York; that plaintiff was responsible for
shi pment of the m xer; that plaintiff was responsible for any
damage to the m xer or any conponents which occurred during
shi prent; and that the damage whi ch occurred during shi pnent

rendered the nixer inoperable after shipnent.?®

26 Def endant Lightnin's Statenent of Facts in Support of its Mdtion
for Summary Judgment, Exhibit A, nunbers 28 through 34 and 36; Exhibit B,
nunber 34.

-26-



Because we conclude that either under the requirenents
of Section 2319 of the U C.C. or by operation of the admtted
facts, plaintiff was responsible for any danage to the m xer that
occurred during shipping, we conclude that plaintiff cannot
support a claimfor breach of contract by defendant based upon
any duty arising froma requirenent to fix any damage during
shi prent .

Finally, because we conclude that all plaintiff’s
cl ai mred danages derive fromeither a claimthat defendant did not
provide CE certification for the mxer or fromall eged damage to
the m xer that occurred during shipnent, we conclude that
plaintiff cannot support its claimfor breach of contract.
Furthernore, we conclude that if any damages all eged by plaintiff
i nclude an all eged breach by defendant for start-up costs, those
damages are not a part of the contract. Accordingly we grant
defendant’s notion for sunmary judgnment on plaintiff’s Conplaint
and dism ss the Conpl aint.

Breach of Contract Counterclaim

Def endant’s first counterclaimis a claimfor breach of
contract for plaintiff’'s failure to pay defendant for the
industrial mxer. Defendant contends that it manufactured the
m xer to plaintiff’s specifications and delivered it to plaintiff
pursuant to the contract; that plaintiff delivered the mxer to

its custoner Avecia; that plaintiff has been paid for the m xer
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by Avecia, but that plaintiff has not paid defendant for the
m xer. Defendant further contends that it demanded paynent by
sendi ng I nvoices attached as Exhibit Sto its statenent of facts.
For the follow ng reasons, we grant, in part,
defendant’s notion for summary judgnent on its counterclaimfor
breach of contract, and deny as noot defendant’s notion for
summary judgnent on its counterclaimfor quantumneruit.
The basic elenment of a breach of contract action is the

breach of sonme duty owed under the contract. Sm thKline Beecham

supra. There is no greater duty on the buyer than to pay for the
goods. In this case, plaintiff refused to pay for the goods
because of an all eged breach of contract by defendant.

As di scussed above, we conclude that defendant did not
breach its contract with defendant. Hence, plaintiff has no
| egal basis for its failure to pay for the goods. Accordingly,
because defendant has conplied with its obligations under the
contract, defendant is entitled to the benefit of its bargain.
Thus, we grant, in part, defendant’s notion for summary judgnent
on its counterclaimfor breach of contract.

Specifically, we grant sunmary judgnent insofar as it
relates to the contract price for the goods sold. W award
def endant $77,015, for that contract price. However, defendant
has al so requested shipping and handl i ng expenses, interest,

attorneys’ fees and costs, in addition to the contract anount.
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We reserve determ nation on defendant’s additional damages unti
trial, at which tinme defendant shoul d present evidence in support
of its clains for these additional danages.

Quantum Meruit Counterclaim

Furt hernore, because we have awarded def endant damages
for breach of contract, we dism ss defendant’s quantum neruit
claimas noot. 1In its counterclaim defendant pled breach of
contract and quantumneruit in the alternative. Quantum neruit
is an action to “recover the value of services perfornmed and
accepted on the basis of a contract for those services which |eft

unspeci fi ed what the conpensation would be.” Belnont |Industries,

Inc. v. Bechtel Corporation, 425 F. Supp. 524, 527 (E.D. Pa.

1976). In this case, we do not deal with services rendered.
Rat her, this case involves the sale of goods.

“A quantum neruit recovery is inconpatatible with the
concept of a contract for the sale of goods.” [d. Upon review
of defendant’s counterclaim we conclude that what defendant
attenpted to assert was a quasi-contractual claimfor unjust
enrichnment. In such a claimthere nust be (1) an enrichnent, and
(2) an injustice resulting if recovery for the enrichnment is

deni ed. See Meehan v. Chel tenham Townshi p, 410 Pa. 446,

189 A 2d 593 (1963). Here, defendant asserts that plaintiff
received the m xer, was paid by the end-user for the m xer and

did not pay defendant for the m xer.
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Because we conclude that there was a contract between
the parties, awardi ng defendant damages for both breach of
contract and for unjust enrichnment or quantum neruit, would
constitute an inappropriate double recovery. Accordingly, we
deny defendant’s notion for summary judgnent on its counterclaim
for quantum neruit.

Fraud Countercl aim

The el enents of a cause of action for fraud under
Pennsyl vani a | aw are:

(1) a representation; (2) which is materi al
to the transaction at hand; (3) nade falsely,
wi th know edge of its falsity or reckl essness
as to whether it was true or false; (4) with
the intent of m sleading another into relying
onit; (5) justifiable reliance on the

m srepresentation; and resulting injury was
proxi mately caused by the reliance.

G bbs v. Ernst, 538 Pa. 193, 207, 647 A 2d 882, 889 (1994). To

prove a claimfor fraud, a party nust present clear and

convi nci ng evidence of such fraud. Snell v. Conmonwealth of

Pennsyl vani a, State Exam ning Board, 490 Pa. 277, 416 A. 2d 468

(1980) .

In its counterclaim defendant seeks danages for fraud
against plaintiff. 1In addition, defendant filed a third-party
conpl ai nt seeking fraud damages agai nst Jose P. Arencibia, Jr.,
personally and in his role as Vice-President of Kelvin. For the
foll ow ng reasons, we grant defendant’s notion for summary

judgment on its fraud clains against both plaintiff and third-

- 30-



party defendant.

Prior to addressing the el enents of defendant’s fraud
action, we nust examne M. Arencibia s personal liability.
Pennsyl vani a | aw has | ong recogni zed the participation theory as
a basis of liability for the individual acts of an officer of a
corporation. Under this theory, an officer of a corporation who
takes part in the comm ssion of a tort may be personally liable

for his tortious acts. Wcks v. M| zoco Builders, Inc.

504 Pa. 614, 470 A 2d 86 (1983).

For purposes of determ ning personal liability, there
is a difference between actions which seek to pierce the
corporate veil and get directly to the owner of the corporation
and those which seek to hold a corporate officer personally
l[iable for his participation in a corporation’ s tortious

behavior. See Brindley v. Waodland Vill age Restaurant, Inc.,

438 Pa. Super. 385, 652 A 2d 865 (1995). To inpose personal
liability on a corporate officer under the participation theory,
it nmust be established that the corporate officer engaged in

m sf easance (the inproper performance of an act), rather than
nonf easance (failing to performan act which the person ought to

perform. Wcks, supra.

There is no dispute that M. Arencibia personally
gener at ed, conposed and approved the Invoice and Backup Docunent

on behalf of Kelvin. 1In addition, it is admtted by M.
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Arenci bia that both docunents were issued in bad faith, with
knowl edge that the anopunts clainmed did not reflect the actual
costs incurred by Kelvin, and with know edge that it was |ikely
that those costs would never be incurred because of the admtted
fact that Avecia had never requested repl acenent of the m xer.
Moreover, M. Arencibia has continued to direct that nonthly
“Statenments of Account” be sent to Lightnin throughout this
l[itigation despite those admtted facts.

Accordi ngly, we conclude that M. Arencibia s conduct
constitutes repeated m sfeasance, rather than nal feasance, as
defined by the Suprene Court of Pennsylvania which subjects him
to personal liability for his allegedly tortious actions.
Therefore, we specifically address defendant’s fraud clai ns
agai nst both Kelvin and its Vice President, Jose Arenci bia.

Plaintiff Kelvin has admtted nost of the el enents of
defendant’s fraud clains through the deened adm ssions. In
addi tion, defendant separately served requests for adm ssions on
M. Arencibia, which requests were not responded to.?
Accordingly, pursuant to Rule 36 of the Federal Rules of Cvil
Procedure, defendant’s requests for adm ssions directed to M.
Arenci bia are also deened admtted by operation of the rule. In
addi tion, based upon the | anguage of Rule 36(b), the adm ssions

“conclusively” establish the facts admtted. W conclude that

21 Def endant Lightnin's Statenent of Facts in Support of its Mdtion

for Summary Judgment, Exhibit C
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this satisfies the high standard of proof by clear and convincing
evi dence needed to establish fraud.

In particular, we conclude that the |Invoice and Backup
Docunment prepared by M. Arenci bia on behalf of Kelvin constitute
a representation that Kelvin was owed a sum of noney by Lightnin.
There is no doubt that the Invoice and Backup Docunent were
material to the transaction. Both Kelvin and M. Arencibia have
admtted that the representations were made falsely and with
know edge that the representation was fal se.?®

M . Arenci bia personally generated, conposed, printed
and approved the Invoice and Backup Docunent. In the transmttal
| etter acconpanying the Invoice, M. Arencibia wote: “please
find KC invoice nunber 02-0063 for the costs associated with
KCl's cure of Lightnin’s non-conpliant equipnent ... .”% The
Backup Docunent to the Invoice provides specific detail regarding
the amounts alleged to be due and owi ng under the Invoice.

Furthernore, the Novenber 29, 2003 letter from Attorney
McLain sent on behalf of Kelvin states that “Ilnvoice nunber 02-

0063 is for real, legitimte and we have started | egal

28 Def endant Lightnin's Statenent of Facts in Support of its Mdtion
for Summary Judgment, Exhibit A, nunbers 25 through 27; Exhibit B, nunbers 9
t hrough 16; Exhibit C, numbers 52 through 54.

29 Def endant Lightnin's Statenent of Facts in Support of its Mdtion
for Summary Judgment, Exhibit T.

30 Def endant Lightnin's Statenent of Facts in Support of its Mdtion
for Summary Judgment, Exhibit V.

- 33-



proceedings to collect on it.”3 Accordingly, we conclude that
there is clear and convincing evidence that plaintiff intended
defendant to rely on the admttedly m sl eadi ng and fal se
representation.

Def endant asserts that it justifiably relied on the
admtted m srepresentations contained in plaintiff’s Invoice and
Backup Docunent and that it suffered danmages as a result.
Specifically, defendant asserts that at first, it did believe
that sunms contained in the Invoice and Backup Docunent
represented sunms of noney expended by plaintiff to cure
Lightnin’s alleged non-performance. Mreover, defendant contends
that it was msled into believing that Kelvin had actually
repl aced the mxer.3% Furthernore, defendant asserts that it
mai nt ai ned these beliefs until formal discovery revealed that the
m xer had not actually been repl aced.

Therefore, we conclude that defendant has proven by
cl ear and convincing evidence that it justifiably relied on the
fal se m srepresentations made by plaintiff. However, this does
not end our inquiry. As with any tort action, defendant nust
prove that it suffered injury proximately caused by its reliance.

G bbs, supra. In this case, we conclude that defendant has not

81 Def endant Lightnin's Statenent of Facts in Support of its Mdtion
for Summary Judgrent, Exhibit Z.

32 Def endant Lightnin's Statenent of Facts in Support of its Mdtion
for Summary Judgment, Exhibit H
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yet established by clear and convinci ng evidence what injuries it
has suffered which were proximately caused by plaintiff’s
fraudul ent conduct, and what if any anmount of damages it has
sust ai ned.

Accordingly, while we grant defendant’s notion for
summary judgnent on the first five elenents of its fraud cl ai ns
agai nst Kelvin and M. Arenci bia, we deny defendant’s notion
insofar as it relates to fraud danmages. At trial, defendant w |
have to prove not only what fraud damages it suffered, but also
that those damages were proximately caused by Kelvin and M.
Arenci bi a.

Concl usi on

For all the foregoing reasons, we grant defendant’s
notion for summary judgnment concerning plaintiff’s Conplaint, and
we dismss the Conplaint. W also grant defendant’s notion for
summary judgnent regarding defendant’s counterclaimfor breach of
contract and defendant’s counterclaimand third-party action for
fraud. W deny as noot defendant’s notion for summary judgnment
on its counterclaimfor quantum neruit.

W award defendant $77,015 danmges, representing its
contract price for the industrial mxer sold to plaintiff. W
reserve for trial the issues of defendant’s entitlenment to

shi ppi ng and handl i ng expenses, attorneys’ fees, interest and

- 35-



costs regarding its breach of contract counterclaim and al

damages regarding its fraud cl ains.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KELVI N CRYOSYSTEMS, | NC. , ) GCivil Action
) No. 03-Cv-00881
Plaintiff )
)
VS. )
)
LIGHTNIN, a Division of )
SPX Cor por ati on, )
)
Def endant )
VS. )
)
)
JOSE P. ARENCI BI A, JR, )
)
Third-Party Defendant )
ORDER
NOW this day of Novenber, 2004, upon consideration

of Defendant Lightnin’s Mtion for Summary Judgnent, which notion
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was filed June 7, 2004; upon consideration of Plaintiff’s
Menor andum of Law in Qpposition to Defendant’s Mtion for Summary
Judgnent filed June 28, 2004; upon consideration of the Mdtion to
Strike, or Alternatively, for Leave to File a Reply, filed on
behal f of defendant July 13, 2004; upon consideration of the
briefs of the parties; upon consideration of the pleadings,
exhibits, affidavits, depositions, deened adm ssions and record
papers; and for the reasons expressed in the acconpanyi ng
Menor andum

| T 1S ORDERED that the Mdtion to Strike, or

Al ternatively, for Leave to File a Reply is granted in part and
denied in part.

I T 1S FURTHER ORDERED t hat defendant’s notion to strike

Plaintiff’s Menmorandum of Law in Opposition to Defendant’s Motion
for Summary Judgnent is denied.

I T 1S FURTHER ORDERED t hat defendant’s notion to file a

reply brief in support of its notion for summary judgnent is
gr ant ed.

I T IS FURTHER ORDERED that the Cerk of Court shal

file Defendant’s Reply Brief in Support of Mtion for Sunmmary
Judgnent, which reply brief is attached as Exhibit Ato
defendant’ s notion for | eave.

| T 1S FURTHER ORDERED t hat Defendant Lightnin’s Mtion

for Summary Judgnent is granted in part and denied in part.

| T 1S FURTHER ORDERED that judgnment is entered in favor

of defendant Lightnin, a division of SPX Corporation and agai nst

plaintiff Kelvin Cryosystens, Inc. on plaintiff’s Conplaint.
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I T 1S FURTHER ORDERED that plaintiff’'s Conplaint is

di sm ssed.

| T IS FURTHER ORDERED t hat defendant’s notion for

summary judgnent on its counterclaimfor breach of contract is
granted in part and denied in part.

| T 1S FURTHER ORDERED t hat judgnment on liability and

contract price damages only is entered in favor of defendant
Li ghtnin, a Division of SPX Corporation and against plaintiff
Kel vin Cryosystens, Inc., on defendant’s counterclaimfor breach
of contract in the anmount of $77,015 for contract price damages
only. Al other damages for breach of contract on defendant’s
counterclaim including shipping and handling expenses,
attorneys’ fees, interest, and costs, if any, shall be determ ned
at the non-jury damages trial scheduled to conmence before the
under si gned on Novenber 16, 2004.

IT 1S FURTHER ORDERED t hat defendant’s notion for

summary judgnment on its counterclaimfor quantumneruit is denied
and di sm ssed as noot.

I T IS FURTHER ORDERED t hat defendant’s notion for

summary judgnent on its counterclaimfor fraud against plaintiff
Kel vin Cryosystens, Inc., is granted in part and denied in part.

| T 1S FURTHER ORDERED t hat judgnment on liability only

is granted in favor of defendant Lightnin, a Division of SPX
Corporation and against plaintiff Kelvin Cryosystens, Inc., on
defendant’s counterclaimfor fraud. Al fraud danages shall be
determ ned at the non-jury danmages trial.

| T 1S FURTHER ORDERED t hat judgnment on liability only

- XXXI X-



is granted in favor of defendant Lightnin, a Division of SPX
Corporation and against third-party defendant Jose P. Arenci bi a,
Jr., on defendant’s Third-Party Conplaint for fraud. Al fraud

damages shall be determ ned at the non-jury damages tri al

BY THE COURT:

Janes Knol |l Gardner
United States District Judge
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