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OPI NI ON

JAVES KNOLL GARDNER
United States District Judge

This matter is before the court on intervenor plaintiff
“R’ Best Produce, Inc.’s Motion for Prelimnary Injunction filed
Sept enber 3, 2004. For the reasons expressed bel ow, we deny the
not i on.

This prelimnary injunction proceeding relates to the
nort gages hel d by respondents Phil adel phia Comrerci al Devel opnent
Corp. (“PCDC’) and Anerican Street Financial Services Center
(“ASFSC’)! on real estate purchased by defendant J& Foods, Inc.
(“J&J"). J&J is a grocery retailer. “R Best Produce, Inc. (“‘R
Best”) sold various agricultural comodities to J&J, for which it
has not been fully paid. “R Best seeks this injunction in
relation to a sheriff’s sale of J&' s realty schedul ed for
Novenber 9, 2004 in Phil adel phia, Pennsylvani a.

“R’ Best relies on the Perishable Agricultural
Commodities Act (“PACA’), 7 U S.C. 88 499a-499s, as anended, to
argue that the realty is part of a PACA constructive trust. 1In
its prelimnary injunction notion, “R’ Best seeks to either
require PCDC to obtain the property as a constructive trustee of
the PACA trust for the benefit of “R’ Best as an agricul tural

commodities supplier, or to include the proceeds of the sale

! Col l ectively, PCDC and ASFSC will be referred to as respondents.
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within a PACA trust.

A hearing was held on “R’ Best’s notion for prelimnary
i njunction on Cctober 7, 2004. All evidence was received by
stipulation. Cosing argunents were conducted on Cctober 21,
2004, after which the matter was taken under advi senent.

Facts

Based upon the stipul ated evidence at the hearing and
t he agreenments of counsel at oral argunent, the pertinent facts
are as foll ows.

I ntervenor plaintiff “R’ Best Produce, Inc. is a New
York corporation located in Bronx, New York. “R Best is a
engaged in the business of selling whol esale quantities of
peri shabl e agricultural commodities (“produce”).

Def endant J & J Foods, Inc., is a Pennsylvania
corporation |ocated in Allentown, Lehigh County, Pennsylvani a.
Def endants Jose M Diaz and Javier Alvarado are the officers and
directors of J & J Foods, Inc. who direct the day-to-day
operations of J & J Foods. J & J is a licensed deal er of
peri shabl e comodities, engaged in the business of buying such
commodi ties whol esale and selling themat retail.

During the period July 23 through Septenber 20, 2003,
“R’" Best sold perishable compbdities to J& for $69,347.50. To
date, J&) has not paid “R’ Best in full for these commodities.

PCDC is a corporation which maintains a Small Business



Revol vi ng Loan Fund, through which it provides funding for the
devel opnent of businesses in Philadelphia.? ASFSCis a
Pennsyl vani a nonprofit corporation which provides |oans to
busi nesses within the American Street Enpowernent Zone of
Phi | adel phi a.?

On June 11, 1998 both PCDC and ASFSC provi ded purchase
noney nortgages to J& in the anmounts of $100, 000 and $110, 000,
respectively, for purposes of acquiring real property at 1301-

1311 North Second Street, Phil adel phia.* The purchase price of

2 Decl aration of Franklin M Cohen, Vice President and Counsel of
t he Phil adel phia Conmerci al Devel opnent Corporation, filed Septenber 29, 2004,
attached to the Answer of Phil adel phia Conmerci al Devel opnment Corporation to
Motion of “R' Best Produce, Inc. For Prelininary Injunction, at paragraphs 2
and 3.

The Smal | Busi ness Revol ving Loan Fund is conpletely funded by
annual grants fromthe United States Departnent of Housing and U ban
Devel opnent. ("HUD’). The grants are issued pursuant to the Comunity
Devel opnent Bl ock Grant Program established in the Housi ng and Conmunity
Devel opnent Act of 1974, as anmended, 42 U.S.C. § 5301 and regul ations at
24 C.F.R Part 570. PCDC is authorized to lend funds under this grant to
assi st businesses “to carry out econonic devel opment and job
creation/retention activities.” Cohen Declaration at paragraph 3.

3 Decl aration of Louis Mira, Executive Director of American Street
Fi nanci al Services Center, filed Septenber 29, 2004, at paragraph 2. This
enpower nent zone has been designated by the HUD as being in need of special
econom ¢ and devel opnent prograns. The funds used by ASFSC to make [ oans to
busi nesses within the enpowernent zone are provided by the United States
Depart ment of Health and Human Services (“HHS") under Title XX of the Soci al
Security Act, 42 U S.C. § 1397f.

4 The property consisted of what is identified in the deed as seven
prem ses: Premises “A” was 1301 North 2™ Street; premises “B’ was 1303 North
2" street and 1302 North Pal ethorp Street; Premises “C' was 1305 North 2
Street; premises “D’ was 1304 North Pal ethorp Street; premses “E’ was 1307
North 2™ Street and 1306 North Palethorp Street; premises “F’ was 1309 North
2" Street; prenmises “G was 1311 North 2™ Street. Mora Decl aration at
par agr aphs 5-6; Cohen Decl aration at paragraphs 5-8.
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the property was $175,000.° The renmai nder of the noney | oaned
was used to refurbish the properties. Respondents entered an
I ntercreditor Agreenent, dated June 11, 1998, in which they
agreed to share first priority as to the property purchased by
the two purchase nortgage noneys.®

In the ensuing years, respondents supplied additional
| oans to J&J, secured by the property. In a letter agreenent
dated Cctober 20, 1999, but signed on Cctober 25, 1999, PCDC
provided J& with a | oan of $100,000 for “Inventory purchases”.’
The | oan agreenment |isted as collateral, a second nortgage on the
1301- 1311 North Second Street properties and “a second lien
perfected security interest in all of [J& s] machinery,
equi pnent, inventory, accounts receivable, general intangibles,
contract rights, furniture, fixtures, and all proceeds thereof.”?8
The parties executed a Loan and Security Agreenent and a
Prom ssory Note on Novenber 22, 1999. Included with the
Prom ssory Note was a Disclosure for Confession of Judgnent in
Prom ssory Note executed on Novenber 22, 1999.

On Novenber 18, 2002 ASFSC provided J& with two

5 PCDC Exhibit A, Settlement Statenment, PCDC 000011. Exhi bits A
and B from PCDC s answer to the prelimnary injunction are nunbered PCDC
000001 t hrough PCDC 000040 for Exhibit A and PCDC 000041 through 000071 for
Exhi bit B. When referinng to docunents within PCDC s Exhibit A and B,
reference will also be nade to the applicabl e PCDC page nunber.

6 PCDC Exhi bit A, PCDC 000038 to 000040.
7 PCDC Exhi bit B, PCDC 000041.
8 PCDC Exhi bit B, PCDC 000042.
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addi tional |oans, both secured by the realty. The first was for
$100, 000, of which $79, 387.96 was used to pay in full the
out st andi ng bal ance on the | oan issued by PCDC on Cctober 25,
1999.° The second | oan ASFSC nade to J& on Novenber 18, 2002 in
t he amount of $90, 000 provided J& with a line of credit for
devel opnent and marketing.!® J& executed a Mrtgage and
Security Agreenent as to Mortgage and Prom ssory Notes, on
Novenber 18, 2002.

J&J made nonthly paynent through June 2003 on the 1999
PCDC | oan and the ASFSC | oans. ! Subsequently, J& ceased naking
paynents, defaulting on the loans.'? As a result, on Cctober 24,
2003, PCDC took judgnent by confession against J& in the anount
of $60,586.02, in addition to interest in the anbunt of $2,908. 32
and costs of $3,276.50.*® A sheriff’'s sale of the property to be
conducted by the Sheriff of Philadel phia County is schedul ed for

Novenber 9, 2004 at 10:00 a.m **

® Mora Decl aration at paragraph 10, page 3; Mra Exhibit C, Mrtgage
Not e; Cohen Decl aration at paragraph 12, page 3.

10 Mora Decl aration at paragraph 10, page 3; Mra Exhibit C,
Prom ssory Note.

u Mora Decl aration at paragraph 11, page 4.

12 Mora Decl aration at paragraph 11, page 4; Cohen Declaration at
par agraph 13, page 3.

13 Cohen Decl aration at paragraph 14, page 3; PCDC Exhibit D, Wit of
Execut i on.

14 See PCDC Exhibit D, Notice of Sheriff's Sale of Real Property.
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Underlying Litigation

Plaintiff, Chiquita Brands Conpany North Anerica, Inc.,
trading as Chiquita Fresh, a corporation with its principal place
of business in G ncinnati, Ohio, is engaged in the business of
selling produce in interstate comerce. Chiquita initiated this
action on Septenber 19, 2003 by filing a Conpl aint agai nst
def endant s.

Jurisdiction is based on Section 5(c)(5) of PACA and 28
U.S.C. 88 1331 and 1332. Venue is proper under 28 U S.C. § 1391
because the claimarose in this district and plaintiff asserted
that defendant’s principal place of business is in this district.

Plaintiff Chiquita Brands brought this action to
enforce the trust provisions of P.L. 98-273, the 1984 anendnent
to Section 5(c) of PACA, 7 U S. C. 8 499¢e(c). Specifically,
plaintiff contends that between March 7 and April 23, 2003, it
sold and delivered to defendant J & J Foods in interstate
conmer ce produce worth $54, 393.50, which it alleges renains
unpaid. Plaintiff further contends that defendant accepted the
pr oduce.

Moreover, plaintiff asserts that when defendant
recei ved the produce, plaintiff becanme a beneficiary in a
statutory trust designed to assure paynent to produce suppliers.
The al l eged trust consists of all produce or produce-rel ated

assets, including all assets procured by such funds, in the



possession or control of defendants.

By Order of the undersigned, dated Septenber 19, 2003,
and filed Septenber 22, 2003, an ex parte tenporary restraining
Order was issued upon defendants pursuant to Federal Rule of
Civil Procedure 65(b). Thereafter, by Order dated Septenber 24,
2003, and filed October 30, 2003, the undersigned, upon agreenent
of the parties, converted the tenporary restraining Order into a
prelimnary injunction. By Oder dated Novenber 17, 2003, the
under si gned approved the stipulation of the parties for entry of
a prelimnary injunction and establishment of the clains
procedure under the trust provisions of PACA %

The stipulation established a tinetable for initial
di stribution of trust assets. Under this tineline, PACA Proof of
Clains forns were due by Decenber 14, 2003. The deadline for
objections to clains was set at January 15, 2004, with responses
to objections due by February 5, 2004. Chiquita s counsel was
directed to file by February 15, 2004 a PACA Trust Chart listing
the funds available for distribution as well as the anmount of
cl ai ms.

The court provided a ten-day period for filing

objections to the PACA Trust Chart. Counsel for Chiquita was

15 On that sanme date, the undersigned filed a separate Order, entered
under the agreenent of Plaintiff Chiquita and defendants J& Foods, Diaz and
Al varado. This Order directed Defendants to pay Chiquita a set nmonthly sum
The Order indicated that as |ong defendants made paynments, Chiquita would not
t ake measures to enforce the prelimnary injunction. The Order also noted
that in the event of default, Chiquita could take nmeasures to enforce the
Prelim nary |njunction.
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also directed to file a Mdtion for Approval of First Interim

Di stribution on February 25, 2004. The Order noted that the “This
court shall exercise exclusive in remjurisdiction over this
action, the PACA Trust Assets and the PACA Trust Account

est abl i shed pursuant to this Order.”' The Order also noted that
“The Court al so hereby retains jurisdiction to enter further
Orders to enforce the terns of this PACA Clains Procedure.”?'’

The stipulation and Order provided that counsel for the
plaintiff would bear responsibility, “wth the assistance and
cooperation of J & J and its counsel” of “identify[ing] and
collect[ing] the accounts receivable of J & J and preserv[ing]
the funds collected for the benefit of all PACA trust
creditors.”®® The stipulation and Order directed that PACA
funds recovered would be placed within a separate interest-
bearing account. The stipulation and Order al so provided that:

J &J may al so own ot her assets to which the PACA Trust

creditors have clains. These assets shall be

liquidated in due course after the approval of
liquidation by Plaintiff’s counsel. The parties agree
to preserve the funds realized fromliquidation of

t hese assets by depositing themin a separate,

segregat ed Trust Account, over which counsel for

Plaintiff will have signatory authority and which

account will also be opened under J & J' s taxpayer

identification nunber.

Stipul ation, paragraph 7 at page 4.

16 Stipul ati on, paragraph 21 on page 8.
17 1 d.
18 Stipul ati on paragraph 4, page 3.
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Pursuant to the established clains procedure, several
producers filed clains against the PACA trust. Several producers
al so noved to intervene, filing conplaints in intervention.
Pursuant to the established clains procedure, “R Best Produce,
Inc. submtted a tinely claimon Novenber 25, 2003 for
$86, 684. 38. Several other parties have also filed cl ains.

Al t hough the stipulation did not address any issues
relating to J&J's realty, these issues were addressed by this
court. In a Rule 16 Status Conference Order, dated January 20,
2004, the court directed, “that in the event that a witten
agreenent of sale is entered into for the building and property
owned by defendants, which property may be the subject to the
PACA trust in this matter” defense counsel was required to give
notice of such an agreenent to “all parties, PACA creditors, any
I i enhol ders on the property, any other interested person or
entity, and the court.”

The Status Conference Order also afforded the noticed
parties an opportunity to file objections to the sale. The
agreenent further provided that “the net proceeds of any sal e of
the building and property owned by the defendants shall be placed
in” the separate account which had been established as a result
of the stipulation and Order of court from Novenber 17, 2003.
The Order al so addressed the possibility of a sheriff’s sale,

requiring defense counsel to notify “all parties, PACA creditors,
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any |lienholders on the property, any other interested person or
entity, and the court.”?

The ensui ng deadl i nes passed for filing of the chart
and initial distribution notion, but no party filed either
docunent. On June 29, 2004 the undersigned ordered an in-chanber
Rul e 16 Status Conference to determ ne why these deadlines had
not been conplied with and to determ ne the status of the claim

process. The status conference was schedul ed for Cctober 7, 2004.

“R' Best's Mdtion for Prelimnary | njunction

On Septenber 3, 2004, “R Best Produce, Inc.’s Mtion
for Prelimnary Injunction was filed. In its notion, “R Best is
not seeking an injunction to prevent the sheriff’'s sale. Rather
it is seeking to have PCDC announce at the sale that it will be
bi ddi ng on the property as the constructive trustee of a PACA
account. Additionally, “R Best is seeking to have the proceeds
of the sheriff’s sale placed into a bank account that has been

establ i shed for holding PACA trust assets.?°

19 Rule 16 Status Conference Order, January 20, 2004.

20 Intervenor plaintiff "R Best seeks the following relief inits
proposed order:

ORDERED, that PCDC shall announce at Sheriff’'s sale ..
relating to J&'s real property ... that it will bid on the J&]
Real Estate as the constructive trustee for PACA Trust Account or
a separate segregated interest bearing Trust Account over which
counsel for Plaintiff will have signatory authority, and which
account will be opened under J& taxpayer identification nunber
and that it is required to informthe Sheriff that it will take
title to the J& Real Estate as the constructive trustee for the
PACA Trust Account and be so nanmed on the Sheriff’s deed.

(Foot note 20, continued)
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The notion contained a draft Order to Show Cause for
Prelimnary Injunction. This proposed Order sought to have the
secured creditors on the realty, Phil adel phia Commerci al
Devel opnent Corporation and American Street Financial Services
Center, show cause why a prelimnary injunction should not issue
as to the pending sheriff’s sale. On Septenber 16, 2004, this
court issued upon PCDC, ASFSC and J& an Order to Show Cause for
Prelimnary Injunction requiring witten responses by Septenber
29, 2004. The court scheduled a hearing on the prelimnary
injunction for October 7, 2004, in place of the previously

schedul ed Rul e 16 status conference.

(Foot note 20 continued:)

ORDERED t hat PCDC, ASFSC and J& and their assignees, in the
event any one of themtakes title to the J& Real Estate at the
Sheriff's Sale, shall hold said property as the constructive
trustee for the PACA Trust Account or Trust Account, and shal
refrain fromencunbering, selling or conveying the property,
wi thout further order of this Court, after notice to all parties
ininterest; and it is further

ORDERED t hat PCDC, ASFSC and J&J shall pay any noney
distributed to or received by themin connection with or as a
result of the Sheriff's Sale into the PACA Trust Account or Trust
Account pending a ruling by this Court as to the equitable owner
of said proceeds; and it is further

ORDERED t hat PCDC, ASFSC and J&J nust give notice to al
parties in this action and obtain the approval of this Court
bef ore rescheduling or canceling the Sheriff's Sale; and it is
further

ORDERED that J&J and its officers agents and attorneys nust
file an accounting with this Court as to conpliance with the
Novermber 17, 2003 Order of this Court including (i) a detailed
report of J&J's accounts receivable and its efforts to collect
same and the exact |ocation of all funds collected, and (ii) an
i nventory of J&J's other assets and their |ocation and details
regarding any clains or liens relating thereto, any efforts nade
to liquidate said assets, any proposed or consumated transfers
t hereof, and the exact |ocation of all proceeds of any such

transfer by the day of , 2004 and have served a copy of
sai d accounting by the same date upon all the parties to this
action.

Proposed Order for Prelimnary Injunction.
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In conformance with the rule to show cause, PCDC and
ASFSC submitted replies on Septenber 29, 2004. Defendant J&J
Foods did not file a reply.

The Answer of Phil adel phia Commerci al Devel opnent
Corporation to Mdtion of “R Best Produce, Inc. For Prelimnary
Injunction filed that date, also included a nmenorandumin
support, and the Declaration of Franklin M Cohen in Qpposition
to Motion for Prelimnary Injunction. M. Cohen is the Vice
Presi dent and Counsel to the Phil adel phia Devel opnent
Cor por ati on.

PCDC al so attached four exhibits to its answer: Exhibit
A consists of various |oan papers for a $100, 000 | oan PCDC nade
to J&J in April 2, 1998; Exhibit B consists of various |oan
papers relating to a $100, 000 | oan PCDC nade to J& on Cctober
20, 1999; Exhibit C consists of letter dated Septenber 23, 2004
from PCDC Counsel M Melvin Shralow, Esquire to “R’ Best Counse
Ral ph Wood, Esquire; Exhibit D consists of various papers
relating to a wit of execution and sheriff’'s sale on J&J's
realty. Exhibits A and B are referenced in M. Cohen’s
Decl arati on.

The Answer of Anerican Street Financial Services Center
in Opposition to Mdtion for Prelimnary Injunction by “R' Best
Produce, Inc. In Qpposition to Motion for Prelimnary |njunction

by “R’ Best Produce, Inc. filed Septenber 29, 2004, included a
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menor andum i n support. ASFSC also filed a Declaration of Luis
Mora, Executive Director of American Street Financial Services
Center. Attached to the Declaration are three exhibits: Exhibit
Ais a Mortgage Note and a Mortgage and Security Agreenent, both
dated June 11, 1998; Exhibit Bis a Settlenment Statenent dated
June 11, 1998; Exhibit Cis a Mrtgage Note dated Novenber 18,
2002, a paynent schedul e dated January 20, 2003, a Prom ssory
Not e dated Novenber 18, 2002 and a Mortgage and Security
Agreenment dat ed Novenber 18, 2002.

“R’ Best filed on Cctober 6, 2004, a Reply Menorandum
of Law in Support of Mtion for Prelimnary Injunction. In
addition, on that sane date, Counsel for “R’ Best filed a
Suppl enental Decl arati on of Ral ph Wbod in Support of Mdtion for
Prelimnary Injunction. In response, PCDC filed on Cctober 6,
2004 the Motion of the Phil adel phia Conmercial Devel opnent
Corporation to Strike the Reply Brief and Suppl enental Affidavit
of “R’ Best Produce and to Exclude Evidence Relating to Docunents
Produced by J& Foods.

A hearing was conducted before the undersigned on
Cctober 7, 2004. The parties agreed to the inclusion of the
Decl arati ons of Cohen and Mora into evidence. The parties also
agreed to the adm ssion of Exhibits A B, and D which were
attached to PCDC s response, as well as the Exhibits attached to

the Mora Declaration. Respondents PCDC and ASFSC objected to
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adm ssion of the declaration of Attorney Wods that had been
filed the preceding day. The undersigned sustained the
obj ecti on.

“R’ Best argued that its case could be sustained by the
evi dence contained in the Declarations and exhibits entered into
evi dence that had been submtted by respondents. Accordingly,
the court closed the record, noting that any additional evidence
woul d only be considered if offered by stipulation of all parties
prior to the court hearing argunent on the prelimnary
injunction. No additional stipulations were submtted.

At the hearing, the undersigned raised sua sponte the
issue of the court’s jurisdiction to entertain this notion for
prelimnary injunction. The court noted that although “R Best
was a claimant to the PACA trust, it was not a party to the
underlying action because it had not filed an intervening
conplaint in the underlying action. The court also noted that
respondents PCDC and ASFSC were not parties to the underlying
action.

The undersigned noted that for this court to have
jurisdiction to grant a prelimnary injunction to “R’ Best, “R’
Best would need to file a notion seeking to file nunc pro tunc a
conpl ai nt asserting permanent injunctive relief, because courts
do not have authority to issue tenporary or prelimnary

injunctive relief in the absence of a conplaint seeking permnent
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relief. The court noted that respondents could raise objections
at closing argunent if “R’ Best filed a conpl aint seeking
permanent injunctive relief unrelated to the prelimnary
injunctive relief already sought. 1In addition, the court
directed “R’ Best, PCDC and ASFSC to submt summaries of their
positions prior to argunent.

At the hearing, the respondents objected to “R' Best’s
filing of a reply brief on October 6, 2004, noting that the O der
to Show cause specifically precluded subm ssion of a reply brief
W t hout prior court approval. The court withheld ruling on this
i ssue, but ultimately considered the reply brief.

On Cctober 13, 2004, “R’ Best submtted a stipul ation
granting leave to “R’ Best to intervene as a plaintiff. The

court approved the stipulation on Cctober 21, 2004.2%

2 “R' Best’s intervening conplaint contains five counts brought
agai nst either J& Foods or Jose M Diaz and Javier Alvarado. The First three
counts identify J& as a defendant.

In Count | intervenor plaintiff relies on 7 U.S.C. § 499e(c)(5)
seeking to enjoin J& Foods and “persons or entities who seek to act in
concert with or participate with J& in the dissipation of the PACA Trust Fund
by defeating the orderly liquidation of J&...." Conplaint in Intervention of
“R’ Best Produce, |Inc. Paragraph 25 on page 8. Plaintiff also asks the court
to declare J& as the trustee of the PACA trust fund for the benefit of
i ntervenor plaintiff and other PACA trust creditors. Plaintiff also seeks
recovery fromJ& of $69, 347.50.

In Count Il, plaintiff seeks recovery fromJ& under 7 U S.C
8499e(b) (2) for nonetary damages of $69,347.50. In Count |11, intervenor
plaintiff brings a breach of contract clai magain seeking nonetary damages of
$69,347.50. Intervenor plaintiff alleges that J& Foods acquired this anount
of produce fromlIntervenor plaintiff wthout paying for it.

In Count 1V, intervenor plaintiff seeks to hold J& owners Diaz
and Al varado personally liable under 7 U S.C. 8 499(e) for Breach of Fiduciary
Responsibility in their role as trustees of the PACA trust. Simlarly, in
Count V, intervenor plaintiff again seeks to recover trust benefits from
def endants Diaz and Alvarado. In all five counts intervenor plaintiff also
seeks attorneys fees and costs.

“R’ Best raises no counts agai nst PCDC or ASFSC, and neither of
t hese respondents is identified or nentioned in the conplaint.
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Pursuant to the court’s order at the COctober 7, 2004
hearing, “R Best, PCDC and ASFSC submitted sunmaries of the
i ssues prior to closing argunents. The undersigned heard cl osing
argunments on Cctober 21, 2004 from counsel for “R Best Products,

PCDC and ASFSC. The court took the matter under advi senment.

Dl SCUSS| ON

The parties raise several issues: first, whether “R
Best may seek injunctive relief against respondents; second,
whet her petitioner supplier or respondent purchaser bears the
burden of proof; and third, whether the real estate in question

is PACA trust asset. We address these issues in turn.

Backgr ound

Congress enacted PACA in 1930 to protect agricultural
comodi ty producers from buyers and nerchants of such
comodi ti es. It did so by licensing all buyers of perishable
agricultural commodities and by allow ng unpaid sellers to
petition the Departnment of Agriculture for an order requiring the

buyer to pay damages to the seller. Taninura & Antel, Inc., V.

Packed Fresh Produce, Inc., 222 F.3d 132, 135 (3d Cr. 2000).

Despite these protections, there were continued
concerns with sellers not being paid by buyers:

Congress focused on the increase in the nunber of
buyers who failed to pay, or were dilatory in paying,
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their suppliers, and the inpact of such paynent
practices on small suppliers who could not withstand a
significant loss or delay in receipt of nonies owed....
Al so, Congress was troubled by the common practice of
produce buyers granting liens on their inventories to
their | enders, which covered all proceeds and

recei vabl es fromsal es of perishable agricultural
commodities, while the produce suppliers renmai ned
unpaid.... This practice elevated the |l enders to a
secured creditor position in the case of the buyers

i nsol vency, while the sellers of perishable
agricultural comopdities renained unsecured creditors
with little |l egal protection or means of recovery in a
suit for damages.

Tani nura, 222 F.3d at 135 (internal citations omtted); see also

7 U.S.C. § 499¢e(c)(1).2

To address these concerns, Congress anended PACA in
1984. The anendnent sought to assure that suppliers of produce
are paid by inposing a floating, non-segregated statutory trust
on all produce-related assets. 7 U S.C. 8§ 499¢e(c)(2); Inre

Magi ¢ Restaurants, Inc., 205 F.3d 108, 111 (3d Cir. 2000).2 The

22 These concerns are set forth in the | anguage of the 1984 Amendnent

to PACA:
(1) It is hereby found that a burden on comrerce in perishable
agricultural conmodities is caused by financing arrangenents under
whi ch conm ssion nerchants, dealers, or brokers, who have not nade
paynment for perishable agricultural comodities purchased,
contracted to be purchased, or otherw se handl ed by them on behal f
of anot her person, encunber or give lenders a security interest
in, such commodities, or on inventories of food or other products
derived from such commodities, and any receivables or proceeds
fromthe sale of such comodities or products, and that such
arrangenents are contrary to the public interest. This subsection
is intended to remedy such burden on conmerce in perishable
agricultural conmodities and to protect the public interest.

7 U.S.C. 8§ 499¢e(c)(1).

28 The specific statutory | anguage establishing the trust provides
t hat :
Peri shabl e agricultural commodities received by a comi ssion
nmerchant, dealer, or broker in all transactions, and al
(Foot note 23 conti nued)
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trust nust be maintained for the benefit of unpaid suppliers,
sellers or agents who provided the comodities until full paynment

has been nmade. Tanimura & Antel, Inc., v. Packed Fresh Produce,

Inc., 222 F.3d 132 (3d Cr. 2000). Wth this background, we turn

to the issues before the court.

| njunctive Relief

Respondents PCDC and ASFSC argue that Rule 65(d) of the
Federal Rules of Cvil Procedure provides that an Order granting
an injunction binds only the parties to the action. Respondents
note in the Conplaint in Intervention of “R' Best Produce, Inc.,
“R’ Best does not bring any claimagainst either of them
Respondent s argue that because “R’ Best has not joined or
otherwi se plead either of theminto the action, it may not use
this action to pursue injunctive relief against them They al so
argue that because “R’ Best is not seeking permanent injunctive
relief in the Intervening Conplaint, it may not seek prelimnary
injunctive relief here.

In response, intervenor plaintiff “R Best argues that

(Foot note 23 continued:)
i nventories of food or other products derived from perishable
agricultural conmodities, and any receivables or proceeds fromthe
sal e of such commodities or products, shall be held by such
conmm ssion nerchant, dealer, or broker in trust for the benefit of
all unpaid suppliers or sellers of such commodities or agents
i nvolved in the transaction, until full paynment of the sums ow ng
in connection with such transactions has been received by such
unpai d suppliers, sellers, or agents.

7 U S.C. 8§ 499¢e(c)(2).

-19-



Rul e 65(d) allows an injunction against “those persons in active

concert or participation with them who receive actual notice of

t he order by personal service or otherw se.”?

We disagree with respondents that “R’ Best has failed
to properly seek injunctive relief inits conplaint. 1In
par agraph 25 of the Conplaint in Intervention, “R Best seeks

further injunctive relief including but not limted to
an injunction to restrain persons or entities who seek
to act in concert with or participate wwth J& in the
di ssi pation of the PACA Trust Fund by defeating the
orderly liquidation of J& and deposit of the proceeds
t hereof into Trust Accounts in accordance with this
Court’s prior Consent Order, pending a determ nation by
this Court as to a division of said proceeds in
accordance wth PACA

Moreover, in the prayer for relief immed ately foll ow ng
paragraph 25, “R’ Best prays as foll ows.

(d) That J&J’'s assets be |iquidated under the
supervision of this court and the proceeds thereof be
deposited into the Trust Accounts pending a

determ nation of their division in accordance with
PACA, and that persons or entities who seek to act in
concert with or participate with J& in the dissipation
of the PACA Trust Fund by defeating the orderly
liquidation of J& and the deposit of the proceeds
thereof into Trust Accounts in accordance with this
Court’s prior Consent Order be enjoined from
interfering in said |liquidation and that J&J be
required to account for its handling of said
l'iquidation in accordance with the requirenents of the
Consent (rder. (Enphasis added.)

Additionally, in our Novenber 17, 2003 Order approving the

stipulation of the parties for entry of a prelimnary injunction,

24 Respondent s PCDC and ASFSC each received notice of “R' Best’s
notion for prelimnary injunction and intervening conplaint and had the
opportunity to present their opposition to the grant of injunctive relief.
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we indicated that we would entertain exclusive in rem
jurisdiction over the PACA trust assets. “[F]ederal courts
retain their authority to issue injunctive relief in actions over
whi ch they have jurisdiction.” Taninmura, 222 F.3d at 139.
(Gtations omtted.)

Accordi ngly, we conclude that intervenor plaintiff “R
Best has standing to seek, and we have jurisdiction to grant, a

prelimnary injunction.

Bur den of Proof

I n Tani mura, supra, the United States Court of Appeals
for the Third G rcuit addressed whether, and under what
ci rcunstances, a district court can grant equitable injunctive
relief to a trust beneficiary produce supplier to prevent
di ssipation of trust fund assets under PACA

In that case, a produce supplier sought injunctive
relief against a retailer to whomit sold whol esal e produce for
which the retailer did not fully pay. The injunction was
requested to prevent further dissipation of PACA trust assets.
The supplier also sought an injunction against a third party who
al l egedly was converting, or had converted to his own use and
benefit, PACA trust assets rightfully belonging to the supplier.

The Third Grcuit in Taninmura held that the district
court clearly had jurisdiction over actions by private parties

seeking to enforce paynment fromthe trust. The Third Grcuit
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concl uded that dissipation of PACA trust assets can render noney
damages i nadequate, thereby necessitating equitable relief. The
Court recognized that once the PECA trust is dissipated, it is
al nost inpossible for the beneficiary to obtain recovery, thus
the prevention of trust dissipation becones essential to any
meani ngf ul remedy.
In order to be entitled to a prelimnary injunction,
plaintiff nust satisfy four factors.
(1) whether the novant has shown a reasonable
probability of success on the nerits; (2) whether
movant will be irreparably injured by denial of
the relief; (3) whether granting the prelimnary
relief will result in even greater harmto the
nonnovi ng party; and (4) whether granting the
prelimnary relief wll be in the public interest.
Tani mura, 222 F.3d at 140. (Ctations omtted.)
Applying these factors to the facts in Taninura, the
Third Grcuit concluded that a supplier had a high probability of
success on the nerits inits suit to enforce paynent because the
supplier sufficiently denonstrated its entitlenent to paynent,
and its status as a trust beneficiary with a perfected interest.
The Third G rcuit also concluded that the supplier suffered
irreparable injury when the trust was depleted and funds were not
avai l able for imedi ate repaynent. The Court concl uded that
granting the injunction would not result in greater harm because

the sellers were already insolvent.

The Court al so concluded that issuance of a prelimnary
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injunction was in the public interest, because the PACA statutory

pur pose encapsul ates this, specifically that section 499e(c) “is
intended to renmedy such burden on commerce in perishable
agricultural commodities and to protect the public interest.”
Tani nmura, 222 F.3d at 140, footnote 7 (quoting 7 U.S.C. 8§
499e(c)(1)).

We conclude that the facts of Consuner Produce Conpany,

Inc. v. Volante Whol esale Produce, Inc., 16 F.3d 1374 (3d G

1994) are simlar to the case before this court. |In both cases,
suppliers of produce seek to recover |oan repaynents made to

def endant or respondent banks by defendant produce retailers. In
each case, the plaintiff’s suppliers allege that the | oan
repaynments were nmade in breach of a statutory trust created for
their benefit under PACA. 7 U S.C. 8499¢e(c). In each case
plaintiff alleges that the noney used by the retailer to repay
its bank | oans was derived from sale of produce which the
retailer bought fromthe supplier without fully paying the
supplier for those goods.

The Third Crcuit in Consuner Produce concl uded that

“Third-party transferor” (the bank) may retain PACA trust assets
without liability to trust beneficiaries (produce suppliers) if
the transferors are bona fide purchasers for value and w t hout
notice of the breach of trust. The Third Crcuit concluded that

t he bank received the | oan paynents for the pre-existing debt
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“for value” because the trust property transferred was noney.

The Third Crcuit in Conuner Produce al so concl uded

that if the trustee retailer transfers trust property in breach
of trust to the bank for value, the transferee bank takes free of
the trust, although it had notice of the existence of the trust,
unl ess the bank al so had notice that the trustee is commtting a
breach of trust in making the transfer. Finally, the Third
Crcuit concluded that the bank had the burden of proving it was
a bona fide purchaser with respect to the |oan paynents nade by
the retailer.

Odinarily the party seeking injunctive relief has the
burden of establishing the four prelimnary injunction factors

enuner at ed above, Tani nura, supra. | n Consuner Produce the court

pl aced upon the bank the burden of establishing that it was a
bona fide purchaser with respect to the |oan paynent. W
reconcil e these separate burdens as foll ows.

The party seeking injunctive relief bears the initial
burden of establishing the four factors necessary for granting an
injunction. The burden then shifts to the respondent bank to
prove that it is a bona fide purchaser wwth respect to the | oan
paynments received fromthe retailer

Even if a party mght establish a prima facie
entitlenment to injunctive relief, respondent will be exenpt from

the injunction if respondent can establish that it is a bona fide
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purchaser.? Wth these principles in nmnd, we apply the

foregoing principles of lawto the facts of this case.

PACA Trust Asset

Respondents argue that “R’ Best will not be able to
establish the first elenent for obtaining a prelimnary objection
(the likelihood of success on the nerits) because J&)'s realty is
not a PACA trust asset. W agree.

The PACA statute defines the PACA trust as including
“all inventories of food or other products derived from
peri shabl e agricultural commodities, and any receivables or
proceeds fromthe sale of such commodities or products.”

7 U S.C. 8 499e(c)(2). Put another way, the corpus of a PACA
trust “is conprised of (1) the perishable agricultural
comodities purchased from|[the] suppliers, (2) all inventories
of food or other products derived fromthe perishable
agricultural commodities, and (3) receivables or proceeds from

the sale of such commodities or products.” In re Magic

Restaurants, Inc., 205 F.3d at 111-112.

In this case, the real property itself does not fal

within the statutory definition of PACA trust assets. The real

25 An al ternative approach, which would yield the same result, would
be to conclude that petitioner can not sustain its burden of establishing the
first factor (that petitioner has a reasonabl e probability of success on the
nerits) because respondent is a bona fide purchaser and therefore exenpt from
an injunction.

- 25-



estate is neither inventory of food, nor a product derived froma
peri shabl e agricultural commodity, nor a receivable or proceeds
fromthe sale of a commobdity or product. Accordingly, the rea

estate is not part of the corpus of the PACA trust.

We find persuasive the reasoning in In re United Fruit

& Produce Conpany Inc., 242 B.R 295 (Bankr. WD. Pa. 1999) in

whi ch the United States Bankruptcy Court for the Western District
of Pennsyl vani a concl uded that vehicles and equi pnent were not

PACA assets. The court reasoned that:

Al t hough the PACA | anguage inposing a trust is
powerful and invasive, it inposes the trust only
upon a limted and defined collateral. "The corpus
of the trust consists of the produce, inventories
of food or other products derived fromthe produce
and any receivables or proceeds fromtheir sale.”
It does not include vehicles and equi prent.

The intent of PACA is not violated by
recognition of the liens of Lenders who provide
pur chase noney financing to enable the Debtor to
pur chase equi pnment for business use and take a
security interest in solely the vehicles or
equi prent for which they provide financing. The
PACA trust creditors would have us nake a nuch
broader interpretation and trace the paynents nade
on the vehicles and equi pnent so that we m ght
find that the vehicles and equi pnent are PACA
trust assets. (citation omtted).

In re United Fruit & Produce Conpany Inc., 242 B.R at 301-302.

We find that, just as vehicles and equi pnment do not fall wthin
the trust corpus, real property simlarly lies outside the corpus
of the trust.

We note that one of the purposes of the act was to
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ensure paynent to suppliers, by elimnating the practice of
merchants giving lenders a security interest in the comodities
buyers acquired from suppliers. Respondents’ |oaning of noney to
J&) by taking a security interest in J&'s realty does not run
afoul of the policy goals of PACA. It preserves the suppliers
interest in the coommodities yet gives creditors security to
provi de the fundi ng which nmerchants can then use to acquire the
comodi ti es.

Under nornmal circunstances, the buyer of produce, after
re-selling it and paying the supplier, would have earned profits.
Al though the produce retailer retains a responsibility to
mai ntain sufficient funds to pay comodity suppliers, the
produce retailer is free to use these profits in any way it
chooses, whether for acquiring realty, renovating currently-owned
realty, or acquiring inventory.

In this case “R’ Best argues that between the years
1998 and 2002 J&J nade principal paynents from comm ngl ed PACA
trust fund proceeds to acquire equity in real estate. However,
“R’ Best presents no evidence to establish that J& was indebted
to any suppliers at that tinme. The evidence presented
denonstrates that J&) ceased nmaki ng paynents to respondents in
June 2003, one nonth before “R’ Best began selling commodities to

J&J. As such, “R’ Best has not established that trust proceeds
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were used for paynents during those years.?® As “R’ Best has not
established a |ikelihood of success on the nerits, its request

for prelimnary injunction is denied.

Concl usi on

For the foregoing reasons, we deny “R’ Best Produce,

Inc’s Motion for Prelimnary |Injunction.

26 The pl eadings in the underlying suit aver that Chiquita delivered

commodities to J& in March and April of 2003 for which it was not paid. |If
so, the PACA trust woul d have gone into effect in March, when the comuodities
were delivered without paynent. To the extent that nortgage paynents were
made fromtrust proceeds, we conclude that respondents PCDC and ASFSC were
unaware of the existence of the trust and unaware that J& was inproperly
transferring trust funds. Accordingly, we conclude that respondents were bona
fide purchasers such that trust proceeds paid to themare not subject to

di sgor genent .
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHI QUI TA BRANDS COVPANY

NORTH AMERI CA, INC., trading as Gvil Action
CH QUI TA FRESH, N. A No. 03-CV-05283
Plaintiff

and

DEL MONTE FRESH PRODUCE, N. A ;
BANACOL MARKETI NG CORPORATI ON;

M LEVIN & COVPANY, | NC. ;
STOREYS' FRU T AND PRODUCE, | NC.;
and “R’ BEST PRODUCE, | NC.

| ntervenor Plaintiffs

VS.

J & J FOODS, |INC ;

JOSE M Dl AZ;

JAVI ER ALVARADG,

N N N N N N N N N N N N SN N NN NN N N N
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Def endant s

VS.

AMERI CAN STREET FI NANCI AL

SERVI CES CENTER: and

PH LADELPH A COMVERCI AL

DEVELOPMENT CORPORATI ON

Respondent s

and

M & M FARM | NC. ;

M LEVIN & COWANY, |INC.; and

STOREYS FRU T & PRODUCE, | NC.,

Cl ai mant s
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ORDER
NOWt his 8'" day of Novenber 2004, upon consideration
of intervenor plaintiff “R Best Produce, Inc’s Mtion for
Prelimnary Injunction filed Septenber 3, 2004; after hearing
hel d Cctober 7, 2004; after closing argunents held Cctober 21,
2004; and for the reasons contained in the acconpanying Opi nion,

IT 1S ORDERED that the notion i s deni ed.

BY THE COURT:

Janes Knoll Gardner
United States District Judge
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