IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD RANKE, et al, ) ClVIL ACTI ON

Plaintiffs, : 04- 1618

SANCKI - SYNTHELABO, | NC., SANOHI -
SYNTHELABO GROUP PENSI ON PLAN,
EASTMAN KODAK CO., and KODAK
RETI REMENT | NCOVE PLAN,

Def endant s.

MEMORANDUM AND ORDER

JOYNER, J. Novenber 2, 2004

Via the notions now pendi ng before this Court, Defendants
East nan Kodak Co. and Kodak Retirenment Inconme Plan (the “Kodak
Def endant s”) and Defendants Sanofi-Synthel abo I nc. and Sanofi -
Synt hel abo Group Pension Plan (the “Sanofi Defendants”) nove to
dismss Plaintiffs’ conplaint pursuant to Fed. R GCv. P.
12(b)(6). For the reasons outlined below the notions shall be
granted in their entirety.

Facts

Plaintiffs, currently enpl oyees of Sanofi-Synthel abo Inc.
(Sanofi), bring this ERISA action agai nst the Kodak and Sanofi
Def endants in connection with alleged m srepresentations
regardi ng their pension benefits.

In 1988, Plaintiffs were enployed by Eastnman Kodak Co.

(Kodak) and participated in the Kodak Retirenent Incone Plan



(KRI'P). Wen Kodak began the process of merging with Sterling
Wnthrop, Inc. (Sterling), human resources personnel at both
conpani es assured Plaintiffs that their KR P pension entitlenments
woul d be kept whol e upon transfer of enploynment to Sterling.
Plaintiffs were inforned that their total years of service at
bot h Kodak and Sterling would be used to determ ne vesting and
early retirenent eligibility, and that their pensions under both
KRIP and the Sterling Plan woul d be cal cul ated using their final
average salaries at Sterling. Based upon these representations,
Plaintiffs decided to accept enploynent with Sterling in 1988.

In 1994, Plaintiffs were chosen to becone enployed with
Sanofi, which had acquired certain Sterling assets pursuant to an
asset purchase agreenent. Human resources personnel at Sanofi
advised Plaintiffs that their benefits would renmai n undi m ni shed
for two years after becom ng enployed with Sanofi, and that
Plaintiffs would continue to accrue years of service based upon
their original Kodak start dates. Sanofi advised Plaintiffs that
t hey woul d be inforned of any benefit changes after the two-year
period. Based upon these representations, Plaintiffs decided to
accept enploynent with Sanofi in 1994.

In 1996, Sanofi sent Plaintiffs a nmenorandum indicating that
the name of the Sanofi pension plan would be changed to * Sanofi
G oup Pension Plan” (SSGP), but that Plaintiffs’ benefits would

remai n unchanged. Plaintiffs have identified only two further



contacts regarding their pension plains until 2002. At sone
poi nt between 1995 and 2000, Kodak told sonme Plaintiffs that the
| RS “sanme desk rule” prohibited themfrom conbining their 401K
savi ngs or pension plans. Between 1998 and 2000, Sanofi told
sonme Plaintiffs that discussions were underway regarding a
possi bl e conbi nati on of the KRIP and SSGP pensions into a single
Sanofi pension of equal or greater val ue.

In 2002, Plaintiffs received retirenent estimte
cal cul ations from Kodak indicating that their KR P pensions would
be cal cul ated based only on total years of service w th Kodak,
and woul d be based on Plaintiffs’ final average salaries at
Sterling in 1994. Plaintiffs also |earned from Sanofi that their
SSGP pension entitlements woul d be cal cul ated based only on total
years of service at Sterling and Sanofi, and woul d not include
Plaintiffs years of service at Kodak.

Di scussi on

In considering a notion to dismss filed pursuant to Fed. R
Cv. P. 12(b)(6), a court nmust consider only those facts all eged
in the conplaint and accept all of the allegations as true. ALA

Inc. v. CCAIR, Inc., 29 F.3d 855, 859 (39 Cir. 1994). A notion

to dismss nay only be granted where the allegations fail to
state any cl ai mupon which relief could be granted. Mrse v.

Lower Merion Sch. Dist., 132 F.3d 902, 906 (3¢ Gr. 1997).

|. Count 1: Breach of ERISA Fiduciary Duty




Plaintiffs bring this claimpursuant to 8 502(a)(3) and §
409 of the Enpl oyee Retirenent |Inconme Security Act (ERI SA),
al I eging that Defendants breached their fiduciary duties under
ERI SA § 404. See 29 U S.C. 1132(a)(3); 29 U S . C. 1109(a); 29
US C 1104. Specifically, Plaintiffs claimthat the Kodak
Def endants, in 1988 and 1994, and the Sanofi Defendants in 1994,
m srepresented to Plaintiffs that their pension plans would not
be adversely affected upon transfer of enploynent from Kodak to
Sterling and, ultimately, to Sanofi. Plaintiffs further allege
that Defendants failed to notify themthat these representations
were incorrect until 2002.

To make out a claimof breach of fiduciary duty under ERI SA,
a plaintiff nust show (1) that the conpany was acting in a
fiduciary capacity; (2) a msrepresentation or failure to
adequately informplan participants and beneficiaries; (3) that
the m srepresentation or failure to informwas nmaterial; (4)
resulting harmto or detrinmental reliance by enpl oyees. Int’l

Union, United Auto., Aerospace & Agric. | nplenent Wrkers of Am

V. Skinner Engine Co., 188 F.3d. 130, 148 (3¢ Cir. 1999).

A. Pension Plans Not Subject to Fiduciary Duty Requirenents

As an initial matter, we find that Plaintiffs have failed to
state a claimfor breach of fiduciary duty with respect to
Def endant s Sanofi - Synt hel abo G- oup Pensi on Pl an and Kodak

Retirement Incone Plan. These entities cannot be |iable as



fiduciaries under ERI SA § 409, which inposes personal liability
on any “person who is a fiduciary with respect to a plan.” 29
U S. C 1109(a). The ERI SA definition of “person” includes

i ndi vi dual s, corporations, and other associations, but does not
i ncl ude enpl oyee benefit plans. 29 U S. C 1002(9); See also

Adans v. Koppers Co., Inc., 684 F. Supp. 399, 400-01 (WD. Pa.

1988) (dism ssing ERISA § 510 cl ai m agai nst defendant retirenent

pl an on the grounds that a plan cannot be a “person”); Boucher v.

Wllianms, 13 F. Supp. 2d 84, 93 (D. Me. 1998) (holding that an
enpl oyee health and welfare fund is not a “person” for the
pur poses of fiduciary duty liability under ERI SA 8§ 404).

B. Plaintiff’s Fiduciary Duty Aaimis Tine-Barred

Def endants contend that Plaintiffs fail to state a claimfor
breach of fiduciary duty because this action, filed on April 13,
2004, is tine-barred by 29 U S.C. § 1113.' Defendants clai mthat
the last act constituting a part of the alleged breach, and the
| at est date on whi ch Defendants coul d have cured such breach,

occurred earlier than April 13, 1998. W find that Plaintiffs’

! No action may be commenced under this title with respect to a
fiduciary's breach of any responsibility, duty, or obligation under this part
[Title I], or with respect to a violation of this part, after the earlier of--

(1) six years after (A) the date of the | ast action which constituted a
part of the breach or violation, or (B) in the case of an omission, the |atest
date on which the fiduciary could have cured the breach or violation, or

(2) three years after the earliest date on which the plaintiff had
actual know edge of the breach or violation;

except that in the case of fraud or conceal nment, such action may be
conmmenced not later than six years after the date of discovery of such breach
or violation. 29 U S.C § 1113



claimis time-barred under 8§ 1113 because the Conpl ai nt
identifies no breach of fiduciary duty or detrinmental reliance
occurring after April 13, 1988.

1. I napplicability of the “Fraud and Conceal nent” Provision

We note initially that the “fraud or conceal nent” provision
of 8 1113, which allows an action to be comenced six years after
the date of discovery of the breach, is inapplicable to this
case. The Third GCrcuit has held that the “fraud or conceal nent”
provi si on does not apply where the conplaint nerely “sounds in
conceal nent,” but only where there is evidence that the defendant
took affirmative steps beyond the breach itself to hide its

breach of fiduciary duty. In re Unisys Corp. Retiree Med.

Benefit "ERISA" Litig., 242 F.3d 497, 502-03 (3¢ Cir. 2001);

Kurz v. Philadelphia Elec. Co., 96 F.3d 1544, 1552 (3@ Cir.

1996); Holnes v. Pension Plan of Bethlehem Steel Corp., No. 98-

1241, 1998 U. S. Dist. LEXIS 19490 at 12-14, 1998 W. 901545 (E. D
Pa. 1998). In Unisys, the Third Crcuit held that the “fraud or
conceal ment” clause woul d generally be inapplicable if all the
plaintiff could show was that “a counselor represented to him
that he had guaranteed .... benefits or failed to give him
accurate advice knowi ng that he believed he had such benefits,”
even if such m srepresentations were |later repeated. Unisys, 242
F.3d at 503. The Third Crcuit in Unisys ultimtely denied the

defendant’s notion for sunmary judgnent on this issue, finding



that there were factual questions as to whether a retirenent
counsel or’s advi ce nmay have di ssuaded sone enpl oyees from
consul ting counsel and so arguably constituted active
conceal ment. Unisys, 242 F.3d at 504-05.

In deciding this notion to dismss, however, this Court nust
determ ne whether the allegations in the Conplaint itself support
a cause of action for breach of fiduciary duty, and nust not
consi der any additional contentions or questions of fact raised

outside the context of the initial pleading. ALA 1Inc., 29 F. 3d

at 859. Wiile Plaintiffs’ briefs allege a “pattern of continuing
m srepresentati ons” by Defendants, their Conplaint, even viewed
in the nost favorable [ight, does not allege that Defendants took
any affirmative action to conceal the m srepresentations at the
heart of this breach of fiduciary duty claim Beyond Defendants’
al | eged breaches of fiduciary duty in 1988 and 1994, Plaintiffs
have identified only three further actions taken by Defendants —
Sanofi’s 1996 nane-change nenorandum Kodak’s 1995-2000
representations regarding the IRS “sanme desk rule,” and Sanofi’s
1998- 2000 representati ons about a possible Sanofi pension

conbi ning the KRIP and SSGP pensions. However, Plaintiffs do not
contend that these actions in any way mi srepresented Plaintiffs’
pension entitlenments or were intended to actively conceal

Def endants’ 1988 and 1994 breaches of fiduciary duty.

Plaintiffs further allege that, during the “evol ution of



Plaintiffs’ pension plan participation,” Defendants failed to
notify Plaintiffs that their pension entitlenments would be
adversely affected, and advised Plaintiffs that they woul d be
kept whole if they decided to nove on with their new enpl oyers.
Complaint, § 31. This allegation, if true, does not support a
claimof ongoing affirmative m srepresentations sufficient to
satisfy the requirenents of 8 1113, as it relates only to the
al | eged breaches of fiduciary duty in 1988 and 1994, at the tine
Plaintiffs were considering a transfer of enploynent. |[ndeed,
Plaintiffs cite 31 as a representation made “when [Plaintiffs’]
enpl oynent transferred from Sterling Wnthrop to Sanofi” and
“when [Plaintiffs’] enploynment transferred from East man
Pharmaceuticals to Sterling Wnthrop.” Conplaint, T 41, 42.
Because, under even the nost favorable reading of the
Complaint, Plaintiffs have not pled any affirmative acts of
conceal ment beyond Defendants’ initial alleged breaches of
fiduciary duty, they may not rely on the “fraud or conceal nent”
provision of 8§ 1113 to defend the tineliness of this action.

2. Date of Last Action or Chance of Cure

Plaintiffs further contend that this action is tinely
pursuant to 29 U S.C. 8§ 1113(1) because it was filed within six
years of Defendants’ |ast action and Plaintiffs’ detrinental
reliance.

In Unisys, the Third Crcuit held that a breach of fiduciary



duty is conpleted, for the purposes of 8§ 1113(1), no later than

t he date upon which the enployee relied to his detrinent on the
fiduciary’s msrepresentations. Unisys, 242 F.3d at 505-06. 1In
that case, the last date of reliance and possible cure was found
to be the date on which plaintiff enpl oyees decided to take
voluntary retirenment. However, the court |left open the
possibility that sone retirees nmade ot her decisions in
detrinmental reliance after the date of retirenent, and denied
summary judgnent until factual issues surrounding |ater instances
of reliance were resolved. Unisys, 242 F.3d at 505-07. 1In the

i nstant action, however, the only allegations of reliance made in
the Conplaint are that Plaintiffs “decided to accept enpl oynent
wth Sterling Wnthrop” in 1988 and “deci ded to accept enpl oynent
with Sanofi” in 1994. Indeed, it is difficult to see what steps
Def endants coul d have taken after Plaintiffs’ transfer of

enpl oynent to effectively cure the alleged m srepresentations
upon which Plaintiffs relied.

The Conplaint itself in no way reflects Plaintiffs’ clains
that they made “inportant financial and general |ife choices”
(Plaintiffs’ Response to Kodak Defendants’ Mdtion to Dismss, p.
20) after April 13, 1998 in detrinmental reliance on Defendants’

m srepresentations. Vague and unspecified allegations of
detrinmental reliance are insufficient to withstand a notion to

di sm ss an ERI SA clai mof breach of fiduciary duty. Burstein v.




Ret. Account Plan for Enmployees of Allegheny Health Educ. &

Research Found., 334 F.3d 365, 387-89 (3¢ Gir. 2003). Even

reading the Conplaint inits nost favorable light, Plaintiffs
have failed to show detrinental reliance or the possibility of
cure within the 6-year statute of [imtations set forth in §
1113(1).

Plaintiffs further contend that their action is within the
in 8 1113(1) statute of Iimtations because Defendants were under
an ongoing duty to furnish accurate information regardi ng the
pl an, and breached this duty after April 13, 1998. While, under
the comon | aw of trusts, a fiduciary has a duty to disclose
material information, this duty has never been used by this Court
to extend the ERI SA statute of limtations in cases alleging

affirmative m srepresentations. See, e.qg. Jaziers &

d assworkers Union Local No. 252 Annuity Fund v. Newbridge Sec.

93 F.3d 1171, 1180 (3¢ Cir. 1996) (finding that fiduciary duties
under ERI SA generally include a duty to inform applicable where
defendant is charged with failure to disclose information about

an enpl oyee); Pa. Fed'n, Bhd. of Maint. of WAy Enpl oyees v.

Nor f ol kK Sout hern Corp. Thoroughbred Ret. Inv. Plan, No. 02-9049,

2004 U.S. Dist. LEXI S 1987 at 17-18, 2004 W. 228685 (E. D. Pa.
2004) (finding that, where plaintiffs do not allege fraud or
m srepresentati on, defendant’s fiduciary duty under ERI SA

enconpasses a duty to disclose material information); Harte v.

10



Bet hl ehem Steel Corp., 214 F.3d 446, 452-54 (3¢ Cir. 2000)

(finding that fiduciary duty under ERI SA includes an affirmative
duty to speak when the fiduciary knows that silence m ght be
harnful; holding limted to situations where plaintiff did not
allege affirmati ve m srepresentations and plan service was broken
t hrough severance of enpl oyee).

| ndeed, this Court has explicitly rejected the doctrine of
“continuing duty” under ERISA, finding that establishnent of an
ongoi ng duty to renedy breaches of fiduciary duty would in effect
extend the 8 1113(1) statute of limtations indefinitely. Holnes,

1998 U. S. Dist. LEXIS 19490 at 13; see also Int'l Union of Elec.,

Elec., Salaried, Mach. & Furniture Wrkers v. Mirata Erie N. A

Inc., 980 F.2d 889, 899 (3¢ Cir. 1992) (holding that, where the
initial breach of fiduciary duty was grounded in a plan anmendnent
or benefits determ nation, subsequent transfers of assets clained
by the plaintiffs did not constitute a “continuing breach” for

t he purposes of extending the statute of |limtations); Henglein

V. Colt Indus., 260 F.3d 201, 214 (3¢ Gir. 2001) (statute of

[imtations should begin to run upon outright repudiation of

enpl oyee rights, not upon plaintiff’s subsequent failure to pay
benefits allegedly due to enployees). W cannot permt
Plaintiffs to “confuse[] the failure to renedy the all eged breach
of an obligation with the comm ssion of an all eged second breach,

whi ch, as an overt act of its own recommences the limtations

11



period.” Kuhns v. Meridian Bancorp, No. 92-4065, 1993 U S. D st.

LEXI S 5121 at 49-50, 1993 W. 34786 (E.D. Pa. 1993). Only if a
subsequent independent act is of a different character than the
original breach, results in a newinjury to the plaintiff, or
alters the status quo wll it qualify as a continuing violation
initiating a new statute of limtations period. Kuhns, 1993 U S.

Dist. LEXIS 5121 at 51; Adelnman v. Neurology Consultants, 109 F.

Supp. 2d 400, 403-404 (E.D. Pa. 2000); MChesney v. Pension Plan

of Bet hl ehem Steel Corp., No. 92-7457, 1994 U.S. Dist. LEXI S 3967

at 34-35, 1994 W 114773 (E.D. Pa. 1994) (holding that failure to
remedy an initial breach of fiduciary duty does not qualify as a
continuous violation reconmencing the [imtations period).

As di scussed above, Plaintiffs have not pled any affirmative
m srepresentati ons by Defendants beyond the all eged breaches of
1988 and 1994 and the inplicit reaffirmation of 1996. Plaintiffs
have not indicated that any acts and om ssions all egedly taking
pl ace after April 13, 1998 were of a different character than the
initial msrepresentations or resulted in any additional injury
or change in status with respect to the initial violations. Even
accepting all well-pleaded allegations in the Conplaint as true,
Plaintiffs cause of action for breach of fiduciary duty is
barred by § 1113.

C. Plaintiffs Seek Unauthorized Relief

Wiile Plaintiffs may be able to anend their conplaint to

12



incorporate facts bringing this claimwithin the 6-year statute
of limtations, the claimis legally deficient on other grounds.
Plaintiffs’ breach of fiduciary duty claimas currently pled
seeks relief not falling within the scope of “appropriate
equitable relief” authorized by ERISA § 502(a)(3).2 19 U S.C
1132(a) (3)(B)

In determ ning whether relief sought under ERISA is |egal or
equitable, a court is required to exanm ne the basis for the
plaintiff's claimand the nature of the underlying renedies

sought. Geat-Wst Life & Annuity Ins. Co. v. Knudson, 534 U. S

204, 213 (2002). Renedies traditionally viewed as equitable
i nclude injunction, mandanus, and restitution, but not

conpensatory or punitive damages. Mertens v. Hewitt Assocs., 508

U S 248, 255-56 (U. S. 1993). The Suprenme Court’s decision in

G eat-West has served to further limt ERISA recovery by narrowy

21n their prayer for relief, Plaintiffs request that this
Court:

A. Decl are, adjudge and decree that the [Defendants] have
breached their fiduciary duties to plaintiffs and are obli gated
to provide normal and/or early retirenent benefits to plaintiffs
that are to be determ ned according to fornulas and/ or
calculations that are not |less favorable to these plaintiffs than
t he applicable formulas and/or cal cul ati ons of such benefits that
applied to these plaintiffs at the tinme that they transferred
their enploynment from Kodak to Sterling Wnthrop and,
subsequently, to Sanofi;

B. Declare, adjudge and decree that plaintiffs are entitled
to retiree nmedical benefits on terns not |ess favorable than were
avai lable to themat retirenent at the tinme that they transferred
their enploynment from Kodak to Sterling Wnthrop and,
subsequently, to Sanofi.

13



defining the scope of equitable relief under ERI SA 8§ 502(a)(3).
“Alnost invariably, .... suits seeking (whether by judgment,

i njunction, or declaration) to conpel the defendant to pay a sum
of noney to the plaintiff are suits for ‘noney damages,’ as that
phrase has traditionally been applied, since they seek no nore

t han conpensation for loss resulting fromthe defendant's breach

of legal duty.” Geat-Wst, 534 U.S. at 210 (quoting Bowen v.

Mass., 487 U. S. 879, 918-19 (1988)). The Suprene Court in Geat-
West identified a few instances where a judicial remedy requiring
one party to pay noney to another will not qualify as |egal noney
damages. For exanple, specific performance of a contract to pay
money, a traditionally legal renedy, may be available in equity
if it is sought in connection with an injunction “to correct the
met hod of cal cul ati ng paynents going forward,” or where paynment
on the contract is necessary to “prevent future |osses that [are]
ei ther incal cul able or would be greater than the sum awarded.”
Great-West, 534 U. S at 211-14. Restitution, in the formof a
constructive trust or equitable lien, may be an appropriate

equi tabl e renmedy where the action does not seek to inpose
personal liability on the defendant but rather to restore funds

or property identified as belonging to the plaintiff and

traceable to funds in the defendant’s possession. G eat-Wst,
534 U.S. at 211-14.

Courts applying Geat-Wst, however, are split over whether

14



a plaintiff alleging breach of fiduciary duty under ERI SA and
requesti ng paynment of benefits or reinstatenent into a benefit

plan is seeking a | egal or an equitable renmedy. See Tannenbaum

V. UNUM Life Ins. Co., No. 03-1410, 2004 U. S. Dist. LEXI S 5664 at

18-19, 2004 W. 1084658 (E.D. Pa. 2004) (rejecting plaintiff’s
demand for restitution of benefits due under a plan and unpaid
because of defendant’s breach of fiduciary duty as a | egal,

rather than equitable remedy); Winreb v. Hospital for Joint

D seases Orthopaedic Institute, 285 F. Supp.2d 382, 388 (S.D. N.Y.

2003) (finding that a request for an injunction directing

enpl oyer to enroll plaintiff in a benefits plan was a “thinly
di sgui sed attenpt” to recover conpensatory damages); Caffey v.
Unum Life Ins. Co., 302 F.3d 576, 583-84 (6'" Cir. 2002)

(rejecting plaintiff's claimfor reinstatenent of |ost health
benefits, although framed as a request for equitable restitution

under ERI SA §8 502(a)(3), as not permtted after G eat-Wst);

conpare with Godshall v. Franklin Mnt Co., 285 F. Supp. 2d 628,

634 (E.D. Pa. 2003) (holding that because G eat-Wst does not bar

a claimfor “equitable restitution,” plaintiffs were permtted to
seek restitution, disgorgenent, and an order enjoining defendants
to identify and enroll in the ERI SA plans all persons actually

eligible to participate but m sclassified by defendants); Ross v.

Rail Car Am G oup Disability Incone Plan, 285 F.3d 735, 740-41

(8" Cir 2002) (holding that plaintiff alleging that plan

15



amendnents were void and seeking restoration of full benefits
under original plan presented equitable clai munder ERI SA §

502(a) (3))

We find that Plaintiffs’ request for reinstatenent of
benefits cal cul ated using fornulas fromprior to transfer of
enpl oynment, while presented as an equitabl e “nake-whol e” renedy,
is closer in nature to a |l egal renedy not contenplated by ERI SA §
502(a)(3). Plaintiffs, while not alleging that they are in fact
entitled to increased benefits under the terns of the current
plans, claimthat they are entitled to these benefits because
they suffered harmfromreliance on Defendants’
m srepresentations. This formof relief appears to be within the
scope of non-equitabl e noney damages defined by the Suprene Court
as “conpensation for loss resulting fromthe defendant’s breach

of legal duty.” Geat-Wst, 534 U S. at 210 (citing Bowen, 487

U S at 918-19). As the requested renmedy in this case would
ultimately require Defendants to pay out a sum of noney upon
Plaintiffs retirenent, and as this renmedy does not appear to
fall within one of the few exceptions outlined in G eat-Wst, we
find that Plaintiffs request for reinstatenent of benefits is
not within the scope of “appropriate equitable relief” authorized
by ERI SA § 502(a)(3).

1. Count 4: Failure to Provide Plan Docunents

Count 4 nust be dismissed, as Plaintiffs may not bring a

16



civil cause of action under ERI SA 8 502(c) for the Sanofi
Defendants’ alleged failure to provide plan docunents as required
by § 503(2) and 29 C.F.R 2560.503-1(h)(2)(iii). See 29 U.S.C.
1132(c); 29 U.S.C. 1133(2).

The provisions of 8§ 502(c) inpose penalties on plan
admnistrators for violations of subchapter 1 of ERISA 29 U S. C

§ 1101 - § 1145. Goves v. Mdified Ret. Plan for Hourly Paid

Empl oyees of Johns Manville Corp. & Subsidiaries, 803 F.2d 109,

116-17 (3¢ Cir. 1986). The Third G rcuit has expressly held
that 8 502(c) authorizes the inposition of sanctions against a
plan adm nistrator only for his own failures or refusals, not

t hose of the plan. Goves, 803 F.2d at 116.°3 For these
reasons, Plaintiffs cannot seek to inpose 8 502(c) penalties for
violation of a regulation, 29 C F. R 2560.503-1(h)(2)(iii),
especially one inposing requirenents on plans rather than
admnistrators. Likewse, Plaintiffs cannot seek 8§ 502(c)
penalties for violation of 8§ 503(2), because this subsection

(al beit within subchapter 1) inposes duties only on plans. See

G oves, 803 F.2d at 116.

®Plaintiffs suggest that the Suprene Court’s recent decision in Aetna
Health Inc. v. Davila, 124 S. Ct. 2488, 2502 (2004) sonehow “tied the
i mpl enenting regulations of 29 C F. R 2560.503-1 to the ‘full and fair review
requirenments of ... 29 U S.C 1133(2),” and contend that this link arguably
supports a cause of action under 8 502(c) for violations of a regulatory
provision dealing with plan responsibilities. This Court refuses to accept
such a strained reading of Davila, as that case dealt purely with ERI SA
preenption, and did not even address the scope of civil liability under 8§
502(c).

17



[11. Count 5: Attorney's Fees and Costs

Count Five, requesting attorney’s fees and costs pursuant to
ERI SA § 502(g) (1), nust be dism ssed because it fails to state an
i ndependent cause of action, but may properly be pled in
Plaintiffs’ Prayer for Relief. See 29 U S.C. 1132(g)(1).

An appropriate order foll ows.

18



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD RANKE, et al, ) ClVIL ACTI ON

Plaintiffs, : 04- 1618

SANCKI - SYNTHELABO, | NC., SANOHI -
SYNTHELABO GROUP PENSI ON PLAN,
EASTMAN KODAK CO., and KODAK
RETI REMENT | NCOVE PLAN,

Def endant s.
ORDER

AND NOW this 2nd day of Novenber, 2004, upon
consi deration of the Sanofi and Kodak Defendants’ Mdtions to
Dismss and Stri ke Jury Demand (Docs. No. 5, 6, 8, 9) and al
responses thereto (Docs. No. 12, 13, 18, 19), and it appearing to
the Court that Plaintiffs agree to voluntary di sm ssal of Counts
2 and 3 and withdraw their demand for a jury trial, it is hereby

ORDERED t hat the Mbdtions are GRANTED as to all counts.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




