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MEMORANDUM
EDUARDO C. ROBRENO, J. NOVEMBER , 2004

Plaintiffs, Martin L. Dunson and Lisa M Jones filed
the conplaint in this products liability action in the Court of
Common Pl eas of Phil adel phia County agai nst McNeil -PPC, Inc.,
McNei | Consuner Heal thcare Division of McNeil-PPC, Inc., and
McNei | Consuner & Specialty Pharmaceuticals, a division of
Johnson & Johnson, Inc.. The plaintiffs allege that the
defendants’ “Infants’ Tylenol” product caused the death of their
one year old son.

Def endants renoved the case to this Court alleging
diversity jurisdiction pursuant to 28 U S.C. §8 1332. The
plaintiffs have noved to remand the action contending that there
is no diversity because the plaintiffs and the defendant are

citizens of Pennsylvania. Presently before the Court is the



plaintiffs’ notion to remand.?

McNei |l Laboratories, Inc. was acquired by Johnson &
Johnson in 1959. It was later nmerged with Personal Products
Cor por ati on, another Johnson & Johnson conpany, at which tinme the
name was changed to McNeil -PPC, Inc. (hereinafter “McNeil-PPC").
McNei |l -PPC is a New Jersey corporation with four unincorporated
divisions that include: (1) the McNeil Consuner & Specialty
Pharmaceuticals Division (the “McNeil Division”), which nmakes the
Tyl enol product that is the subject of the lawsuit and which is
headquartered in Pennsylvania; (2) the McNeil Nutritionals
Di vi sion which has adm nistrative offices in New Jersey and
Pennsyl vani a; (3) the Personal Products Conpany Division which is
| ocated in New Jersey; and (4) the Personal Products Wrl dw de
Division which is also located in New Jersey. The |ocation of
McNei | -PPC s principal place of business is at issue. |If MNeil-
PPC s principal place of business is Pennsylvania, MNeil-PPC
w Il be deened a citizen of Pennsylvania destroying diversity and
requiring the case to be renmanded.

Federal “renpval statutes are to be strictly construed
agai nst renoval and all doubts should be resolved in favor of

remand.” Steel Valley Auth. v. Union Switch and Signal Div., 809

! This Court permtted the defendants to anmend their

noti ce of renoval. It is thus the avernents contained in the
anmended notice of renpval that are before the Court in this
nmoti on.



F.2d 1006, 1010 (3d Cir. 1987); Abels v. State FarmFire & Cas.

Co., 770 F.2d 26, 29 (3d Gr. 1985). This is so because “lack of
subject matter jurisdiction voids any decree entered in a federal
court and the continuation of litigation in a federal court

W thout jurisdiction would be futile.” Steel Valley Auth., 809

F.2d at 1010. The Third G rcuit has interpreted this “al
doubts” principle to nean that so long as “there is any doubt as
to the propriety of renoval, [the] case should not be renpved to

federal court. Brown v. Francis, 75 F.3d 860, 865 (3d Gr

1996).2 The burden of proof is on the party renoving the case to
show the presence of federal jurisdiction. Abels, 770 F.2d at

29.3

2 The Third Crcuit in Cook v. Wkler, 320 F. 3d 431 (3d
Cir. 2003), recently cautioned that district courts should not
rely exclusively on the “supposed ‘presunption’ in favor of
remand” because such a presunption is “a questionable doctrine
whose ‘basis has never been very clearly explained.”” |d. at 436
n.6 (citing Thomas v. Shelton, 740 F.2d 478, 488 (7th GCr
1984)). At least one district judge postul ated that what the
Third Crcuit is cautioning against in Cook is adherence to the
presunption against remand in lieu of a nore rigorous anal ysis of
the text and context of the renobval statute. Carrick v. Sears,
Roebuck and Co., 252 F. Supp. 2d 116, 119 (E.D. Pa. 2003),
overrul ed on other grounds by, Sanuel-Basset v. KIA Mtors Am,
357 F.3d 392 (3d Gr. 2004). In this light, the Court has not
relied sinply on any presunption against renmoval or in favor of
remand but rather has anal yzed closely the basis for jurisdiction
asserted in the notice of renoval.

3 Specifically, with respect to the defendant’s burden,

until recently the Third Grcuit had not specifically addressed
the applicable standard of proof in a renoval case. As a result,
the lower courts in this Crcuit have applied varying standards.
Sanuel - Basset, 357 F.3d at 396. Sone courts have applied a
preponderance of the evidence standard, others a |legal certainty
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Section 1332(a)(1l) of Title 28 of the United States
Code, the diversity statute, “requires conplete diversity between
the parties—that is, jurisdictionis lacking if any plaintiff

and any defendant are citizens of the sane state.” Mennen Co. V.

Atl. Mit. Ins. Co., 147 F.3d 287, 290 (3d Gr. 1998) (citing

Strawbridge v. Curtiss, 7 U S. (3 Cranch) 267 (1806)). Here, the

plaintiffs are citizens of Pennsylvania. The question of MNeil -
PPC s citizenship, however, nust be resol ved.

For purposes of determ ning whether there is diversity
of citizenship, a corporation is deened a citizen of both the
State in which it was incorporated and the State “where it has
its principal place of business.” 28 U S. C. 8§ 1332(c)(1). Wile
it is not in controversy that the defendant is a New Jersey
corporation, the location of the defendant’s principal place of
business is at issue. Plaintiffs argue that the defendant’s
princi pal place of business is Pennsylvania whil e defendant
McNei | - PPC argues that its principal place of business is either

New Jersey, or at |east not Pennsylvani a.

standard, while yet others a reasonable probability standard.
Id. at 396-97. Significantly, the Third Crcuit, finding that

“many of the variations are purely semantical,” clained to “have
f ound no case where the result woul d have been different had one
of the variations descri bed been used.” 1d. at 397. This

appears to be the case here. Since as discussed bel ow, MNeil -
PPC, the party asserting jurisdiction, cannot satisfy its burden
by even the nost rel axed standard of the preponderance of the
evi dence, the Court needs not deci de whet her a heavier burden or
nore rigorous standard is applicable to renoval actions.
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The Third Crcuit “enploys the ‘center of corporate
activities’ test to determne a corporation’s principal place of

busi ness.” CGB Occupational Therapy, Inc. v. RHA Health Servs.,

Inc., 357 F.3d 375, 382 n.5 (3d Cir. 2004). See generally 13B

Charles Alan Wight, Arthur R MIller & Edward H Cooper, Federal

Practice and Procedure 8§ 3625 (2d. ed. 1984 & Supp. 2004). This

test, adopted in Kelly v. U S. Steel Corp., 284 F.2d 850 (3d Cr

1960), “requires courts to ascertain ‘the headquarters of day-to-
day corporate activity and managenent.’” Mennen, 147 F.3d at 291
(citing Kelly, 284 F.2d at 854). Kelly held that “it is the
‘busi ness by way of activities . . . [that] indicate the

princi pal place of business.’”” Gand Union Supermarkets of the

Virgin Islands, Inc. v. HE. Lockhart Mgnt., Inc., 316 F.3d 408,

411 (3d Cir. 2003) (citing Kelly, 284 F.2d at 854) (enphasis in
original). In other words, “a corporation’s principal place of
business is not ‘“where . . . final decisions are nade on

corporate policy,’ but rather where the corporation ‘conducts its

affairs.”” Id. at 411 (citing Kelly, 284 F.2d at 854).°
4 In Mennen, the Third Crcuit provided a detailed

synopsis of the center of corporate activities analysis enpl oyed
by the Kelly court:

In Kelly, this court was called on to
determ ne the principal place of business of
the "giant" (284 F.2d at 854) United States
Steel Corporation, which . . . had fourteen
di vi sions and el even subsi di ari es and whose
"various manufacturing activities spread over
practically all the United States and
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extend[ed] to foreign countries.” |d. at 853.
The plaintiffs in Kelly--seeking to overturn
dism ssals for lack of diversity
jurisdiction--had urged a " 'nerve center’
approach, according to which the | ocus of the
board of directors' final decision-nmaking
authority would be determ native of the

def endant corporation's principal place of
busi ness. Speaki ng through Judge Goodri ch,
the court characterized plaintiffs' proposed
test as "a pleasant and alluring figure of
speech, " but then turned "to a consideration
of the facts of the Steel Corporation's
life." 1d. Applying that pragmatic approach,
the court noted that final authority over
"corporate policy, including its financing,"”
rested with the board in New York, but that

t he board had del egated "the duty of
conducting the business of the corporation
relating to manufacturing, mning,
transportation and general operation"” to an
"Operation Policy Commttee," consisting of
the board chairman, the president, the seven
executive vice presidents and certai n other
princi pal officers, "which sits and conducts
its affairs”™ in Pennsylvania. 1d. at 854.
Further, the court pointed out that the seven
executive vice presidents, sixteen of the
seventeen adm ni strative vice presidents, and
twenty-two of the twenty-five vice presidents
had their offices and staffs in Pennsyl vani a.
Consequently, the court identified

Pennsyl vania as the state in which the
corporation's "business by way of activities
is centered." 1d.

The Kelly court also | ooked to factors such
as “physical location of enployer’s plants
and the |like”—factors which, while of

“l esser inmportance,” were of “sone
significance” when “added to the itens

al ready enunerated pointing to the center of
corporate activity.” 1d. Specifically, the
court noted that Pennsyl vania had
approximately a third of the conpany’s
personnel, tangi ble property, and productive
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Addressed first here, is the nost significant Kelly
factor, the location of “headquarters of the day-to-day corporate

activities and managenent decisions.” Quaker State Dyeing &

Finishing Co. v. ITT Terryphone Corp., 461 F.2d 1140, 1143 (3d

Cr. 1972). A though according to McNeil-PPC three New Jersey
manageri al enpl oyees, who conprise the board of directors of
McNei | - PPC, have been del egated responsibility for managi ng
McNei | - PPC s operations as a whole, others are responsible for
managi ng significant portions of McNeil-PPC s day-to-day
operations. For instance, according to the deposition of Thonas
Lapi nski, vice president of North Anmerican operations for the
McNeil Division, which is McNeil-PPC s largest division in terns
of nunber of enpl oyees and net sales (59% and which makes the
Tyl enol product that is the subject of the lawsuit, the MNei

Di vi sion has approximately 12 vice presidents and a president,
all with offices located in Fort WAshi ngton, Pennsyl vani a.

(Lapi nski Dep. at 7.) Also according to M. Lapinski, the MNei
D vision has a plant manager with an office in Fort Washi ngton,
Pennsyl vani a who “has overall responsibility for the enpl oyees,

t he workforce, the production planning and the actual

capacity—far nore than New York and,
apparently, nore than any other state. 1d.

Mennen, 147 F.3d at 291.



manuf acturing of the products [the McNeil Division] nade.”
(Lapi nsky Dep. at 17-18.) The plant nmanager has “maj or
responsibility for the conversion process of raw naterials to
finished goods.” (Lapinsky Dep. at 19.)

Al so weighing in favor of Pennsylvania as the
headquarters of MNeil-PPC s day-to-day corporate activities and
managenent decisions is the fact that the McNeil Nutritionals
Di vi sion, which has offices in both New Jersey and Pennsyl vani a,
has its admnistrative center in Fort Washi ngton, Pennsyl vani a.
(Lapi nsky Dep. at 11.) MNeil Nutritionals Division accounts for
anot her 4% of McNeil-PPC s total sales. The office of the
president of McNeil Nutritionals Division is also located in Fort

Washi ngt on, Pennsylvania. (Lapinsky Dep. at 11.)°

5

In Kelly, the Third Crcuit listed as relevant to its
deci sion regarding the |location of headquarters of United States
Steel Corporation’ s day-to-day corporate activities and
manageri al decisions the fact that “alnost thirty-four percent of
t he enpl oyees cl assified as exenpt under the Fair Labor Standards
Act (29 U S.C. § 201 et seq.) [were] located” in Pennsylvani a.
284 F.2d at 854. It does not appear that there is much utility
in classifying enployees in this manner for purposes of
conducti ng nodern day center of corporate activities analysis
since it is not clear what role exenpt versus non-exenpt

enpl oyees may play in managi ng the day-to-day operations of a
corporation. Courts performng center of corporate activities
anal ysis since Kelly have not focused on this factor. Further,
in Mennen, in which the Third Grcuit provided a detailed review
of the Kelly decision, the Third Crcuit did not even nmention
that classification of exenpt enployees was a factor considered
by the Kelly Court. To the extent that the | ocation of the

enpl oyees cl assified as exenpt under the Fair Labor Standards Act
has any significance in nodern day center of corporate activities
anal ysis, MNeil-PPC has 946 such enpl oyees in Pennsylvania while
only 209 such enpl oyees in New Jersey.
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Consi deration of the other Kelly factors |ends
addi tional support to the finding that Pennsylvania is MNeil -
PPC s principal place of business. Wth regard to physical
| ocation of McNeil-PPC s operations, although two of MNeil -PPC s
four unincorporated divisions are |ocated in New Jersey, the
McNeil Division, which is the largest division in terns of nunber
of enpl oyees and net sales, has admnistrative offices and a
manufacturing facility in Pennsylvania. Further, the MNei
Nutritionals Division has recently noved a substantial portion of
its adm nistrative operations and enpl oyees from New Jersey to
Pennsyl vani a.

Wth regard to where the McNeil - PPC workforce is
| ocated, a mpjority (51% of its roughly 3,410 enpl oyees are
| ocated in Pennsylvania. Only 267 enpl oyees are |ocated in New
Jer sey.

Wth regard to the value of real estate and tangible
property, the 2003 book val ue of real estate owned by MNeil - PPC
in Pennsylvania is $124,577,783 and the val ue of tangible
property owned in Pennsylvania is $217,803,693. In New Jersey,
on the other hand, the 2003 book val ue of real estate owned is
$23, 412,963, less than one fifth of the value of real estate
owned i n Pennsylvania, and the value of tangible property owned
is $39,809,397, less than one fifth of the value of tangible

property owned i n Pennsyl vani a.



Wth regard to productive capacity, the MNeil Division
accounted for approximately 59% of the net sales of MNeil-PPC
In addition, MNeil Nutritionals Division, which admnistrative
center is in Pennsylvania, is responsible for another 4% of the
net sales for MNeil-PPCin 2003.° MNeil-PPC s other two
divisions | ocated in New Jersey only accounted for a total of 25%
of the net sales of McNeil-PPCin 2003. Wile it may be true
that not all products sold by McNeil-PPC s Pennsyl vani a divi sions
wer e manufactured in Pennsylvani a, approxi mtely 15% of al
products sold by MNeil -PPC were nmanufactured there.

There are yet two more factors that militate against
the defendant’s position that New Jersey, or at least not
Pennsylvania, is its principal place of business. Wth regard to
taxes, MNeil-PPC pays taxes in 28 states and those taxes are
apportioned upon a three factor basis that takes into
consideration (1) nunber of enployees located in the state, (2)
assets located in the state, and (3) sales sold in the state.
Keeping in mnd that states weigh the three factors differently
(e.g. Pennsylvania triple weighs the sales factor), the 2002

Pennsyl vani a Cor porate | nconme Tax Apportionment Factor for

6 The fact that another 4% of the net sales of MNeil-PPC
in 2003 was generated by Johnson & Johnson- Merck Consuner
Phar maceuti cal s Conpany, a joint venture of MNeil Consuner &
Speci alty Pharnmaceuticals Division and Merck & Conpany, Inc. is
not relevant to this Court’s analysis since the joint venture is
a separate |legal entity.
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McNei | - PPC was 24.2912% whil e the New Jersey Corporate |Incone Tax
Apportionnent Factor was 10.8753%

Finally, with regard to storage of key docunents
relating to this litigation, MNeil-PPC has indicated that such
docunents are housed at either the McNeil Division in
Pennsyl vania or with the FDA in Washington, D.C. and not in New
Jersey.’

On the other hand, it is true that the three executives
who conprise the McNeil - PPC board of directors and who exercise
overall policy-making responsibility are located in New Jersey.
But as counsel for MNeil - PPC acknow edged at the hearing, these
executives are not responsible for the day-to-day operations of
the conpany. Tr. 10/25/04 at 13 (“Well, I’ m not suggesting they
run the day-to-day operations of the conpany.”). Counsel for
McNei | - PPC expl ai ned that “decision making is sufficiently
decentralized that the day-to-day operations, . . . how nmuch we
are nmaki ng today, that sort of thing, is done by each division,
by the people who run each division.” (Tr. 10/25/04 at 13.)

The fact that McNeil -PPC s board of directors and

! Plaintiffs also point to certain prior unrel ated

[itigation in which McNeil-PPC has allegedly admtted in

pl eadings that its principal place of business is Pennsylvani a.
However, the Third Crcuit has instructed that the use of

judicial adm ssions in unrelated litigation has no evidentiary
val ue for purposes of determning a party’s principal place of
busi ness because a party may not confer or defeat jurisdiction by
nmere pleading. Mennen, 147 F.3d at 293.
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seni or executives are located in New Jersey woul d support the
defendant’s position under the “nerve center test,” applied by
sone courts to determ ne the principal place of business when a
corporation’s activities are far-flung making the center of
corporate activities analysis difficult. Under the nerve center
test, a corporation’s principal place of business is where “the
| ocus of the board of directors’ final decision-nmaking authority”
is located. Mennen, 147 F.3d at 291. This test, however, is not
the controlling test in the Third GCrcuit. Kelly, 284 F.2d at
853- 54.

Def endant McNei |l - PPC al so points to Judge Geen’s

opinion in Mears v. MNeil-PPC, No. 95-3820, 1995 W. 581869, *2

(E.D. Pa. 1995) where Judge Green found that MNeil-PPC s

princi pal place of business was New Jersey. Mears, however, is
di stingui shabl e because even under the rel atively undevel oped
record in that case, it seens clear that McNeil-PPC s corporate
or gani zati on and geographi c focus has changed significantly since
Mears was deci ded over eight years ago. 1In the end, McNeil-PPC s

princi pal place of business is a question of fact, see Shahnobon

Indus., Inc. v. Inperato, 338 F.2d 449, 451 (3d Gr. 1964), that

must be exam ned on a case-by-case basis. Hi gh R dge Park

Assocs. v. NycomInfo. Servs., Inc., 821 F. Supp. 835, 837 (D
Conn. 1993).

In view of the forgoing, this Court finds that MNeil -
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PPC has failed to satisfy its burden of showng that its day-to-
day corporate activities and managenent deci sions are either

| ocated in New Jersey or at least in a state other than

Pennsyl vani a. Consequently, because the defendant has failed to
show that the plaintiffs and the defendant are citizens of
different states, there is no diversity of citizenship.
Therefore, this case nust be remanded to the Phil adel phia Court
of Conmon Pl eas.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARTI N L. DUNSON and : CIVIL ACTI ON
LISA M JONES, : 04- 2020
Plaintiffs, :
V.

MCNEI L- PPC, I NC., ET AL.,

Def endant s.

ORDER

AND NOW this 15th day of Novenmber 2004, it is hereby
ORDERED t hat :

1. Def endant’s cross-notion for |eave to anend notice
of renpval (doc. no. 5) is GRANTED.

2. Plaintiffs’ notion to remand (doc. no. 4) and
renewed notion to remand (doc. no. 25) are GRANTED.

3. The case is REMANDED to the Phil adel phia Court of
Common Pl eas for the reasons provided in the acconpanyi ng

menor andum

AND I'T | S SO ORDERED.

EDUARDO C. ROBRENG, J.



