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During her first airplane trip, CW a troubled girl,
spit in the face of Hel en Murphy, one of the flight attendants.
Mur phy brought this suit against the child and those whom she
bel i eves coul d have prevented the attack. The parties' cross-

motions for summary judgnment are now before us. !

Fact ual Backgr ound

CWwas born on March 16, 1987, nearly three nonths
premature. She wei ghed | ess than two pounds and had severe

di gestive and respiratory problenms requiring multiple surgeries.

! Sunmary judgment is appropriate if there is no
genui ne issue of material fact and the noving party is entitled
to judgnent as a matter of law. Fed. R Gv. P. 56(c). 1In
ruling on a notion for summary judgment, the Court nust viewthe
evi dence, and make all reasonable inferences fromthe evidence,
in the light nost favorable to the nonnoving party. Anderson v.
Li berty Lobby, Inc., 477 U. S. 242, 252 (1986). The noving party
bears the initial burden of proving that there is no genui ne
i ssue of material fact in dispute. Mtsushita Elec. Indus. Co.
Ltd. v. Zenith Radio Corp., 475 U. S. 574, 585 n.10 (1986). Once
the noving party carries this burden, the nonnoving party nust
"come forward with 'specific facts showing there is a genuine
issue for trial.'"" 1d. at 587 (quoting Fed. R Cv. P. 56(e)).
The task for the Court is to inquire "whether the evidence
presents a sufficient disagreenent to require subm ssion to the
jury or whether it is so one-sided that one party nust prevail as
a matter of |aw " Li berty Lobby, 477 U S. at 251-52; Tabas v.
Tabas, 47 F.3d 1280, 1287 (3d Cir. 1995) (en banc).




As a result, CWspent alnost the entire first year of her life in
a hospital. Wen she was three years old, the Cty of

Phi | adel phia's Departnent of Human Services ("DHS') first assuned
| egal custody of CWbecause her nother had been negl ecting her
whi | e partaking in al cohol and drug binges. > DHS shuffled CW

3 until she

anong several foster honmes over the next five years,
was returned to her nother's care in 1995, Unfortunately, CWs
not her continued to neglect her and was ultinmately incarcerated,
apparently because she threatened to throw CWonto the railroad

tracks. See generally Belnmont Mbt. Summ J. Ex. B at 2. W thout

a biological parent to care for her, DHS placed CWin a
t herapeutic foster home with Maddie Simril.

Simril and CWdevel oped a close and caring
relationship over the five years that they lived together, but CW
began to exhibit nore difficult behavior when Simril fell ill
and DHS transferred her to a new therapeutic foster hone in |ate
2001. See Pitts-Devine Dep. at 33-34, 40. For exanple, CWwould
refuse to follow instructions fromher new foster nother
Charlotte HIl, and she would purposefully spill food and drink
on the floor. |1d. at 38-39. | n Decenber of 2001, CW was

descri bed as "Aggressive/ Assaul tive/ Destructive."* Lee Dep. Ex.

2 The record contains no informati on about CWs father.

3 When a fire broke at one of these hones, CWsuffered
t hi rd-degree burns on her forearnms. Belnont Mdt. Summ J. Ex. B
at 2-3.

* The record does not indicate what behavi or mi ght have
(continued...)



1, at 146. Unable to handle this behavior, H Il tw ce requested
that DHS renove CWfrom her care. Lee Dep. Ex. 2

On the night of January 3, 2002, CWscratched herself
until she bled, explaining that "I wanted to kill nyself because
t hese people don't like nme." Belnont Center Mot. Summ J. Ex. B
at 1; see also Rabinowitz Dep. Ex. 1. Hill imrediately took CW
to the enmergency room at Al bert Einstein Medical Center and
explained to the hospital staff that CWwas "assaul tive when
irritated.” 1d.; Rabinowitz Dep. at 26-27. The next day, a DHS
child advocate took CWto Bel nont Center for Conprehensive
Treatnment ("Belnont Center"), a crisis intervention facility that
desi gns and inpl ements short-termtreatment prograns. °
Rabi nowitz Dep. at 24; Rabinowitz Dep. Ex. 2. The DHS child
advocate told Randi Rabinowitz, a clinical social worker in
Bel nont Center's adol escent unit, that CWhad an irritable
t enperanent and poor inpulse control. 1d.; Rabinowitz Dep. at

33.

*(...continued)
inspired this description. Although there is a docunent that
indicates that a child was "suspended for fighting," see Lee Dep.
Ex. 1, at 142, that child was not CW The case nunber of the
suspended child was "148090.C," and ot her records denonstrate
that the child with that case nunber was nmale. See Lee Dep. Ex.
1, at 146.

® Although Mary Pitts-Devine was the DHS social worker
wWth primary responsibility for CWs case, she was not the person
who took CWto Belnmont Center. See Pitts-Devine Dep. at 44.
Mor eover, the DHS child advocate who took CWto Bel nont Center
did not conmt CWagainst her will. CWvoluntarily admtted
herself to Belnont Center. Rabinowitz Dep. at 47.
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Wien CWarrived at Bel nont Center, she was fourteen
years ol d, but appeared nuch younger. Rabinowtz Dep. at 18. In
addition to her short stature, see Murphy Dep. at 46-47, CW has
an 1Q of only 44, placing her anong the "profoundly retarded.”
Rabi nowitz Dep. at 19. CWspoke |oudly and was hyperactive,

t hough Bel nont Center staff found her cooperative. Belnont Mot.
Summ J. Ex. B at 2. Dr. Fayez El-Gabalaw, a psychiatrist,

di agnosed CWw th attention deficit hyperactivity disorder,
pervasi ve devel opnental disorder, and post traunmatic stress

di sorder.® 1d. at 5.

Wil e she was adjusting to life at Belnont Center in
January of 2002, CWrenai ned hyperactive and "difficult to
redirect." Belnmont Mot. Summ J. Ex. B at 3. She continued to
scratch herself until she bled and displayed "periods of
agitation and anger outbursts.” [d. Al though she renained | oud
and occasionally exhibited bouts of behaviorally related
i nconti nence, CWseened | ess agitated and generally well -adj usted
after a few days at Belnont Center. 1d. at 4; Rabinow tz Dep. at
35-36, 46. CWnever assaulted the staff or other patients at
Bel nont Center. Pitts-Devine Dep. at 81-83; El-Gabalawi Dep. at
22, 48; Rabinowitz Dep. at 78.

In short, CWs behavior stabilized after her first few

weeks at Belnont Center. See El-Gabalawi Dep. at 34, 47; Pitts-

® John Spychal ski, plaintiff's expert psychol ogi st,
contends that CWal so shoul d have been di agnosed with
opposi tional defiant disorder. See Spychal ski Report at 1.
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Devine Dep. at 49. As a short-termtreatnent facility, however
Bel nont Center was not equi pped to care for CWindefinitely, so
Rabi nowi tz began to investigate residential treatnent facilities
where CWcould stay on a nore pernmanent basis. This task proved
difficult because few residential facilities have expertise with
the nentally retarded and the local facilities with that
expertise had long waiting lists. Rabinowtz Dep. at 42; Pitts-
Devi ne Dep. at 105-06. After many weeks of searching, Rabinowtz
finally found a residential facility in Texas, the Brown School,
that woul d accept CW

On April 16, 2002, CWs DHS social worker, Mary Pitts-
Devi ne, made the arrangenents for CWs trip to Texas through the
Rosenbl uth travel agency. Pitts Devine Dep. at 55, 97.
Rosenbl ut h booked CWon an Anerican Airlines flight departing
from Phil adel phia at 6:00 a.m on April 26, 2002 and stopping in
Chi cago before continuing on to Austin, Texas. Although Pitts-
Devine ordinarily transported her own clients in situations |like
this one, she had taken ill and told her supervisor, Larita Lee,
that "she preferred not" to fly. Lee Dep. at 35; Pitts-Devine
Dep. at 63, 68. Lee approved an informal arrangenent that Pitts-
Devi ne had made with another DHS soci al worker, Joseph Sl otnick

to take her place as CWs escort during the trip to Texas. ’

"It appears that Lee had at |east a genera
under st andi ng of CWs case because she net with Pitts-Devine
every two weeks to discuss all of her cases. Pitts-Devine Dep.
at 15.



To prepare Slotnick for the trip, Pitts-Devine
initiated an informal conversation in which she explained the
"ins and out [sic] of the child" to him Pitts-Devine Dep. at
87. Slotnick renmenbers Pitts-Devine telling himgenerally that
CW had "behavi oral problens"” but not going into great detail on
the subject.® Slotnick Dep. at 16-17, 65. Though Sl ot nick
assuned that CWwoul d be extrenely difficult to manage, woul d not
follow instructions, and m ght becone highly aggressive, he
nei ther asked Pitts-Devine for nore detailed information about CW
nor reviewed CWs DHS file for hinself. I1d. at 16, 65-66. Lee
also met with Slotnick to discuss CWs case, and she gave himthe
"[1]nformation that [she] knew regardi ng past behaviora
incidents."? Lee Dep. at 40. Slotnick also spoke with
Rabinowitz to coordinate the |ogistical aspects of his trip, but
they did not discuss CWs behavior. Rabinowitz Dep. at 53.

Just as DHS prepared Slotnick for the trip, Bel nont
Center prepared CW On nultiple occasions, Rabinow tz explained

to CWthat she would be noving to Texas, and CWwas "excited" and

8 When asked at her deposition whether she gave speci al
instructions to Slotnick about CWs behavior, Pitts-Devine
responded t hat she could "only go by [her] observations"” and
proceeded to explain that she had had no problens wth CW
Pitts-Devine Dep. at 88-89, 93. Fromthis exchange and
Sl ot ni ck's account, no reasonable jury could doubt that Pitts-
Devi ne generally descri bed CWs m sbehavior but she did not alert
Slotnick to any of CWs specific deeds because she had not
observed them personally.

® Lee did not review CWs file before meeting with
Sl ot ni ck and she did not have the file at the neeting. Lee Dep.
at 41, 76-77.



"l ooking forward" to the plane trip, though she did not want to
| eave Bel nont Center. Rabinowitz Dep. at 43. Dr. El-Gabal aw

al so found CWto be "happy" and "excited" about the trip. El-
Gabalawi Dep. at 34. Simlarly, CWwas "pretty excited" and not
anxi ous about the trip when she spoke to Pitts-Devine about it.

Pitts-Devine Dep. at 120; see also id. at 56.

On the evening of April 25, 2002, Slotnick left work
around 5:00 p.m and went to bed around 10:30 p.m He awoke
around m dni ght, and a chauffeured DHS vehicle picked himup at
his apartnment at 1:00 a.m the followng norning. Slotnick Dep
at 18-21. After arriving at Bel nont Center around 2:00 a.m,

Sl ot ni ck observed CWI oudly saying that she did not want to

| eave. 1d. at 23. She wanted to say good-bye to the other
patients, all of whomwere asleep. Rabinowitz Dep. at 51-52.
Bel nont Center staff eventually pacified CW and Sl otnick does
not recall introducing hinself to her. Slotnick Dep. at 24-25.

Bel nont Center discharged CWinto Slotnick's custody
between 3:15 a.m and 4:00 a.m Slotnick Dep. at 73. Though
Bel nont Center had taken care to outfit CWwith a diaper "to be
safe,” Rabinowtz Dep. at 52, it did not adm nister CWs
medi cations on April 26, 2002, and it did not provide the



10 gl otnick did not even

medi cations to Slotnick to adm nister.
know t hat CWwas on nedication. Slotnick Dep. at 41.
From Bel nont Center, Slotnick and CW proceeded to
Phi | adel phia International Airport. Slotnick never spoke to CW
Id. at 26-27. At the airport, CWbecane |oud while waiting
thirty to forty-five mnutes to pass through a security
checkpoint. [d. at 29. Once inside the main term nal, CW began
to use nore vulgarities and to distance herself from Sl ot ni ck.
Id. at 31. CWtold Slotnick that she did not want to board the
pl ane because she was afraid to fly, but he was able to cajole
her onto the flight by using a soothing tone of voice. [d. at
32- 33.
When CWand Sl otnick entered the plane, Hel en Mirphy,
one of the three flight attendants, showed CWto her seat.
Mur phy Dep. at 49. At first, Mirphy thought that CWwas an

unacconpani ed m nor because Sl otnick seenmed so "distant and

al oof ," 1d. at 123-24, but Miurphy realized that they were

% For purposes of this case, only three of CWs

nmedi cations are relevant: Risperdal, Rtalin, and Benadryl. CW
recei ved prescription R sperdal twice a day to reduce agitation
and i nprove inpul se control. El -Gabalawi Dep. at 18. Because

Ri sperdal becones effective only after it builds up slowy in the
bl ood, m ssing her 9:00 a.m dose would not have any inpact on
CW's behavior. Dackis Report at 8. Ritalin, another
prescription drug, enhances attention and reduces hyperactivity,
El - Gabal awm Dep. at 18, but CWs norning dose was not due unti
10: 00 a. m, Dackis Report at 8.  Finally, Belnont Center used
non-prescription Benadryl on an "as needed" basis to reduce
agitation or to facilitate sleep. El-Gabalawi Dep. at 23-24.
Bet ween February 1, 2002 and CWs discharge, Bel nont Center
adm ni stered Benadryl to CWthirty-four times, thirty-three of
whi ch occurred "at the hour of sleep.” Dackis Report at 7.
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t oget her when CW/| oudly objected to sitting in her assigned seat,
whi ch was next to Slotnick. 1d. at 52-53. There were six seats
in each row, separated by a central aisle into two groups of
three seats each. Slotnick Dep. at 76-77. Because the early-
nmorning flight was not full, Mirphy was able to nove CWto a

m ddl e seat with no passengers seated on either side of her
Slotnick sat in the aisle seat directly across from CW  Mirphy
Dep. at 53-54. Imediately after she was seated, CWasked for
food and drink, but Mirphy expl ained that she could not serve any
until after the plane had taken off. Id. at 54.

Mur phy began servi ng snacks and beverages to the
passengers when the flight was in the air. CWasked for a ginger
al e and two Cokes, and Murphy gave her a cup of ginger ale, a can
of Coke (half of which Murphy poured into a cup and the ot her
hal f of which remained in the can), and granola m x. Though CW
| oudly voiced her displeasure at receiving a single Coke, Mirphy
successfully placated her. Mirphy Dep. at 56-57. Mirphy clains
not to have served Slotnick any food or beverage because he was
asl eep and she did not want to disturb him ' |d. at 60-61.

When Murphy returned to CWs seating area, she saw that CWs
drinks and granola were spilled on the floor. 1d. at 58.

Around the tine that the plane began its descent into

Chi cago, CWleft her seat and ran through the aisle while waiving

her arns and yelling obscenities. Mrphy Dep. at 65. As Mirphy

" Slotnick insists that he did not sleep during the
flight. Slotnick Dep. at 39.



attenpted to corral CWback to her seat, CWturned around and

spit a nmouthful of saliva into her face. ld. at 65, 69. Then CW
spat a second tinme. 1d. at 65. There was a | arge vol une of
saliva, and it entered Murphy's eyes, nostrils, and nouth. | d.

at 166. Imediately after the incident, Mirphy told Slotnick
that CWhad spit in her face and then ran to the bathroomto wash
the saliva away. 1d. at 65-66, 68, 72. At sone tine before the
pl ane | anded, Murphy asked Slotnick for details about the nature
of his trip and inquired, "Wat is the problemwith [CW?"* |1d.
at 122; see also id. at 121.

After the plane |anded and the passengers depl aned,
Sl ot ni ck, CW Murphy, Captain Randy Wod, and ot her Anerican
Airlines personnel gathered near the gate to discuss the
i ncident. Murphy Dep. at 75-76. Murphy began to cry
uncontrol l ably and then went to American's nedical departnent to

receive attention. 1d. at 77-78. An airline representative told

2 The record is exquisitely unclear about when Mirphy
asked what CWs "problent was. Mirphy explained that she asked
t he question because she "wanted to have an idea of what it was
to describe to the . . . resolution officer locally and at the
corporate level,"” Mirphy Dep. at 122, and this explanation
strongly suggests that she asked the question after the spitting
i nci dent because there woul d have been no reason to make a fornal
report until after the incident occurred. Still, Mirphy
el sewhere stated that she asked the question "earlier," when
Sl ot ni ck woke up and wal ked to the back galley to ask for a drink
and sonething to eat. Mirphy Dep. at 121. For his part,
Sl otnick clainms that Murphy asked the question either shortly
before or shortly after takeoff when she noticed CWrocki ng back
and forth in her seat and using profanity. Slotnick Dep. at 78-
8l. Lee reports that Slotnick told her that Murphy asked the
qguestion when he and CWwere boarding the plane in Phil adel phi a.
Lee Dep. at 53.
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Slotnick that he and CWwoul d not be permtted to continue on to
Austin until they provided information about whether CWwas
infected with any communi cabl e di seases. Lee Dep. at 56-57.

To get this information, Slotnick called Pitts-Devine,
and she transferred his call to Lee. Pitts-Devine Dep. at 113-
14. Lee, in turn, contacted Rabinowitz at Bel nont Center. Lee
Dep. at 57. Rabinowitz faxed a letter to Anerican Airlines
i ndi cating that CWwas not infected, and she al so recommended
that Benadryl would calm CWfor the second leg of the trip. 1d.
at 58-59; Rabinowitz Dep. at 80. Slotnick obtained Benadryl and
gave it to CW Anerican permtted themto travel to Austin, and
the flight was uneventful. Slotnick Dep. at 60-61.

Mur phy received imedi ate treatnent in American's
nmedi cal departnent, and the nurses there determ ned that she
could not continue working that day. Mirphy Dep. at 81-82. She
was aghast when she | earned that Anerican had all owed CWto board
the flight to Austin. [1d. at 79. A few days |ater, Mirphy's
doct or di agnosed her with infectious conjunctivitis, sinusitis,
and an upper respiratory infection, but these conditions abated
by early June, 2002. Dackis Report at 8. The nental health
prof essi onal s who exam ned Murphy found that she suffered from
post traumatic stress disorder as a result of the incident with
CW 1d. at 8-9. Mirphy was so depressed and concerned that she

m ght have been infected with hepatitis or H'V that she could not
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return to work until My of 2003. ' Rieger Report at 3. To this

day, Murphy's eyes are easily irritated. Mirphy Dep. at 98-99.
In an attenpt to recover for her injuries, Mirphy

initiated this action against CW*, Slotnick, DHS, and Bel nont

Center. Although the amended conpl ai nt includes six counts

agai nst each of the defendants, we concentrate on only two of the

claims.®™ First, Murphy alleges in Count | that Bel nont Center

acted negligently. ' Second, Count VI'" seeks recovery under 42

3 Murphy received worker's conpensation and a parti al
long-termdisability benefit while she was not worKki ng.

4 CWhas never appeared to defend this suit, but we
may not enter a default judgnment against her because she is a
m nor and an inconpetent. Though fully aware of this difficulty,
Mur phy has not suggested how she intends to proceed against CWin
the many nont hs since the conplaint has been filed. In view of
Murphy's failure to prosecute her clainms against CW we shall
di sm ss them w t hout prejudice. Should Miurphy, within five
busi ness days of entry of this Menorandum show good cause for
her lack of prosecution, we may reconsi der our dism ssal of the
cl ai ns agai nst CW

> W shall dismss Count Il against DHS (negligent
hiring of enpl oyees) w thout prejudice because it is duplicative
of the nore general negligence count agai nst DHS in Count |
Though we shall not summarily dism ss Count |V (negligent
infliction of enotional distress), neither shall we discuss it
separately because the principles that we apply in our analysis
of Count | apply with equal force to Count [V.

We shall enter sunmary judgnent in the defendants’
favor on Count V, which is titled "fear of contracting a
comuni cabl e di sease,” because Mirphy has offered no authority
recogni zing such a tort. Simlarly, we shall enter summary
judgnent in the defendants' favor for their alleged violation of
14 CF.R 8 91.11 because Murphy has failed to adduce any
authority establishing a private right of action under that
regul ati on.

' The amended conpl aint al so seeks recovery from
otnick and DHS for their alleged negligence and negli gent
fliction of enotional distress, but Pennsylvania | aw shiel ds

(continued...)

S
in
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U S.C 8§ 1983 because Slotnick and DHS al | egedly viol ated

Mur phy' s Fourteenth Amendnent due process rights. 8

Mur phy has
nmoved for summary judgnent on these issues, and the defendants

have also filed notions for summary judgnent.

Legal Anal ysis

A. Count _1: Negligence

(... continued)

themfromliability. See 42 Pa. Cons. Stat. § 8541 (2004)
(exenpting |l ocal agencies fromcivil liability "on account of any
injury to a person . . . caused by any act of the |ocal agency or
an enpl oyee thereof"); 42 Pa. Cons. Stat. § 8545 (2004)
(exenpting an enpl oyee of a | ocal agency fromcivil liability "to
the same extent as his enploying |ocal agency"). Wile Slotnick
could be liable if he engaged in "willful m sconduct,"” see 42 Pa.
Cons. Stat. 8§ 8550 (2004), Murphy has not argued that Sl otnick
acted in such a manner and no record evidence suggests that he
did so. Thus, we shall enter judgnment in favor of Slotnick and
DHS on Counts | and I V.

" Mur phy' s amended conpl ai nt includes two counts that
are titled "Count VI." Because we discuss only the
constitutional claimat any length, we shall refer to it as
"“Count VI."

 Onits face, Count VI also clainms that Bel nont
Center violated Miurphy's constitutional rights, but she cannot
recover from Bel nont Center under 42 U.S.C. 8 1983 unl ess Bel nont
Center is a "state actor.” The Suprene Court recently reiterated
that "state action may be found if, though only if, there is such
a 'cl ose nexus between the State and the chal |l enged action' that
seem ngly private behavior 'may be fairly treated as that of the
State itself.'"™ Brentwood Acad. v. Tenn. Secondary Sch. Ath
Ass'n, 531 U. S. 288, 295, 121 S. C. 924, 930 (2001) (quoting
Jackson v. Metropolitan Edison Co., 419 U S. 345, 351, 95 S. C
449, 453 (1974)). Here, Murphy has failed to articul ate any
reason why any of Belnont Center's actions "nmay be fairly
treated" as state actions, and the record does not suggest any
reasonabl e basis on which a fact-finder could concl ude that
Bel nront Center is a state actor. Thus, we shall grant sunmary
judgnent in favor of Bel nont Center on Count VI.
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Pennsyl vani a | aw'® provides that:

In the absence of willful msconduct or gross
negligence, . . . any . . . authorized person
who participates in a decision that a person
be exam ned or treated under [Pennsylvania's
Mental Health Procedures Act, 42 Pa. Stat.
Ann. 88 7101-7503 (2004)], or that a person

be discharged, . . . or that the restraint
upon such person be otherw se reduced . . .
shall not be civilly . . . liable for such

decision or for any of its consequences.
50 Pa. Stat. Ann. § 7114 (2004). The Pennsyl vani a Supreme Court

has interpreted this |anguage to cover "institutions charged with

providing treatnment to the nentally ill," Farago v. Sacred Heart

CGeneral Hosp., 562 A 2d 300, 303 (Pa. 1989), and the parties do

not dispute that Bel nont Center would be entitled to sunmary
judgnent unless it engaged in "willful msconduct or gross
negl i gence. "

Because the record contains no evidence of willful
m sconduct, we concentrate solely on whether a reasonable fact-
finder could conclude that Bel nont Center was grossly negligent.

The Pennsyl vani a courts have explained that the term"gross

9 W apply Pennsyl vani a | aw because Pennsyl vani a has
t he nost significant contacts with the issues involved in this
case. See Klaxon Co. v. Stentor Electric Mg. Co., 313 U. S. 487,
496, 61 S. C. 1020, 1021 (1941) ("The conflict of laws rules to
be applied by the federal court . . . nmust conformto those
prevailing in . . . courts [of the state where the federal court
sits]."); see also In re Estate of Agostini, 457 A 2d 861, 871
(Pa. Super. C. 1983) (explaining that Pennsylvani a choice-of -1 aw
rules "call for the application of the |aw of the state having
t he nost significant contacts or relationships with the
particul ar issue"). Pennsylvania has the nost significant
contacts here because Bel nont Center does business in
Pennsyl vania and treated CWin Pennsylvania. Moreover, the
parties inplicitly concede that Pennsylvania | aw applies because
their briefs rely alnost exclusively on it.
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negligence"” in 8 7114 neans "a form of negligence where the facts
support substantially nore than ordinary carel essness,

i nadvertence, laxity, or indifference. The behavior of the

def endant nust be flagrant, grossly deviating fromthe ordinary

standard of care." Bloomyv. Dubois Reqgional Mdical Cr., 597

A 2d 671, 679 (Pa. Super. Ct. 1991); see also Albright v.

Abi ngt on Menorial Hosp., 696 A 2d 1159, 1164 (Pa. 1997)

(approving of Superior Court's interpretation).

Based on the reports of |icensed social worker Victor
Al beri gi and psychol ogi st John Spychal ski, Murphy argues that
Bel nont Center was grossly negligent because it should have taken
nore care in preparing CWfor the trip. See Pl.'s Mem Supp
Summ J. at 15-16. Wth the benefit of hindsight, Mrphy's
experts of fer suggestions about how Bel nont Center m ght have
better prepared CWfor her trip. In viewof CWs |ack of
experience with flying, Belnont Center could have nade a
"practice run" to the airport so that CWwould be famliar with
Sl ot ni ck and her surroundings. See Spychal ski Report at 2.
Bel nont Center al so m ght have di scussed with CWthe specific
details of the trip nore thoroughly. See Alberigi Report at 10
(concluding that the "lack of effort in preparing CW for the
flight . . . constitute[s] gross negligence"). |If nere
negligence sufficed to expose Belnont Center to liability, these
possibilities mght raise a material i1ssue of fact for a jury.
Here, however, the relevant inquiry is not whether Bel nont Center

was negligent, but whether it was grossly negligent.
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Rel yi ng on psychi atrist Charles Dackis's concl usion
that "CWwas nore than adequately prepared for the trip," Dackis
Report at 6, Belnont Center insists that it did not act with
gross negligence. Though it knew or should have known that Hil
descri bed CWas "assaultive when irritated,"” Rabinow tz Dep. EX.
1, this vague remark is the only evidence that coul d have
suggested to Bel nont Center that CWhad assaulted others before
April 26, 2002.2° Belnont Center reasonably coul d have
di scounted this stray reference after directly observing CWs
behavi or for nearly four nonths. During that tinme, it is
undi sputed that she never threatened or assaulted Bel nont
Center's staff or patients in any way. |In fact, CWhad been
stable for nearly two nonths before she traveled to Texas, and
she seened "excited" about the trip on the many occasi ons when
Rabi nowitz and Dr. El-Gabal awi discussed it with her. Wth her
recent, successful adjustnment to its facility, Belnont Center had
no reason to obsess about the lone reference in CWs file to past
behavi oral problens. |If anything, it could reasonably expect a
trai ned social worker |ike Slotnick to protect the public
adequately fromany threat that CWmy have posed.

For these reasons, no reasonable fact-finder could
concl ude that Belnont Center flagrantly and grossly deviated from

the standard of care in preparing CWto fly to Texas. Thus, we

2 Anot her record noted that CWcoul d be
"Aggressive/ Assaul tive/ Destructive," Lee Dep. Ex. 1, at 146, but
that record was part of CWs DHS file and there is no evidence
t hat anyone at Bel nont Center had occasion to reviewit.
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hold as a matter of |law that Bel nont Center did not act with
gross negligence, and we shall enter summary judgnent in its
favor on Count 1|.?%

B. Count VI: Section 1983

Section 1983 creates a civil cause of action for
vi ol ations of constitutional rights, see 42 U S.C. § 1983 (2004),
i ncl udi ng the Fourteenth Anmendnent right not to be deprived of
liberty without due process of law, see U S. Const. anend XIV, §

1. In this case, Mirphy suggests that DHS and Sl otni ck deprived

L A few other points deserve nmention. First, Mirphy
has argued that Belnont Center's failure to diagnose CWw th
opposi tional defiant disorder was gross negligence. Pl.'s Resp.
Mot. Summ J. at 15. Even if that were true, the alleged failure
to di agnose coul d not have caused Murphy's injuries. There is no
evidence that Slotnick famliarized hinmself with CWs precise,
formal diagnosis, so Slotnick would not have known of the
di agnosis even if Belnont Center had nade it. |In addition,

Sl ot ni ck i ndependently determ ned that CWsuffered from

opposi tional defiant disorder, see Slotnick Dep. at 41-42, so
Bel nont Center's alleged failure to informhimof the condition
shoul d not have encouraged himto relax his vigilance.

Mur phy al so contends that Bel nont Center was grossly
negligent by failing to informDHS that CWcontinued to use
profanity because Slotnick m ght have been nore attentive had he
known that CWwas prone to outbursts of obscene |anguage. See
Pl.'s Resp. Mot. Sunm J. at 17-19. \Wile creative, there is no
evidence in the record that Belnont Center failed to inform DHS
of CWs affinity for the vul gar.

Finally, Murphy contends that "[a]t the very |east"

Bel nont Center shoul d have given Slotnick instructions regarding
the adm nistration of Benadryl. See Spychal ski Report at 1.
This argunent rests on the opinion of a psychol ogi st who is not
qualified to offer an adm ssi bl e opi ni on about the proper

adm ni stration of nedication. See F.R Evid. 104(a) and 702;
Kumho Tire Co. v. Carm chael, 526 U S. 137, 119 S.C. 1167
(1999). On the other hand, Dr. Dackis, a psychiatrist with

nmedi cal training, concluded that it was not unreasonable for

Bel mront Center not to provide Slotnick with Benadryl for CW  See
Dackis Report at 7-8. In short, there is no conpetent evidence
that Bel nont Center's failure to provide Slotnick with Benadryl
constituted gross negligence.

17



her of her liberty interest in "free[don] from. . . unjustified

i ntrusions on personal security,"” lIngrahamv. Wight, 430 U S

651, 673, 97 S. C. 1401, 1413 (1977), when they failed to
prevent CWfromspitting on her. W consider the potenti al

liability of each of the defendants separately.

1. DHS

In Monell v. New York City Dept. of Social Services,

436 U.S. 658, 98 S. . 2018 (1978), the Suprene Court held that
"a nmunicipality cannot be held |iable under §8 1983 on a

respondeat superior theory," id., 436 U.S. at 691, 98 S. . at

2036, but it may be directly subject to § 1983 liability as a
result of an official policy or custom id., 436 U S. at 694, 98
S. C. at 2037-38. As a threshold matter, therefore, a 8§ 1983
plaintiff nust identify the nunicipal policy or customthat

al l egedly caused a violation of constitutional rights. Bd. of

County Commirs v. Brown, 520 U S. 397, 403, 117 S. C. 1382, 1388

(1997) ("[We have required a plaintiff seeking to inpose
l[iability on a nunicipality under 8 1983 to identify a nunici pal
"policy' or 'customl that caused the plaintiff's injury.").

In this case, Mirphy argues that "the nountain of
negligent acts and om ssions of Mary Pitts-Devine . . . and .
Larita Lee" renders DHS |iable under §8 1983, see Pl.'s Mem Opp'n
Summ J. at 8, but this reasoning attenpts to hold DHS
vicariously liable for the acts of its enployees, a result that

Monel |l plainly forbids. Because Miurphy has failed even to
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identify a DHS policy or customthat m ght have deprived her of
due process, DHS is entitled to summary judgnent on her § 1983

claim

2. Sl ot ni ck
Unli ke municipalities, individual state actors face 8§
1983 liability for isolated acts and om ssions that do not rise
to the level of policy or custom Still, a state actor's
"failure to protect an individual against private violence sinply
does not constitute a violation of the Due Process C ause.”

DeShaney v. Wnnebago County DSS, 489 U.S. 189, 197, 109 S. C.

998, 1004 (1989). Because Mirphy clainms not that Sl otnick
directly violated her constitutional rights, but only that he
failed to prevent CWfrominjuring her, DeShaney appears to
forecl ose her 8§ 1983 claimagainst him Neverthel ess, federal
courts have recogni zed two exceptions to DeShaney's general rule,

and we nust consider whether they apply here.

a. Speci al Rel ati onshi p Exception

DeShaney recogni zed that "when the State takes a person
into its custody and holds himthere against his wll, the
Constitution inposes upon it a corresponding duty to assune sone
responsibility for his safety and general well-being." [d., 489
US at 199-200, 109 S. C. at 1005 (1989). Thus, our Court of
Appeal s concl uded that "when the state restrains an individual so
as to expose the individual to harm" that "special relationship”

creates potential liability under 8 1983. See Brown v.
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Pennsyl vania Dept. of Health, 318 F.3d 473, 478 (3d G r. 2003).

The special relationship exception does not apply here because
Mur phy was not in the custody of any governnental entity when CW

spat at her. ??

b. St at e- Cr eat ed Danger Excepti on

| n DeShaney, the Court noted that "[wlhile the State
may have been aware of the dangers that [the victin] faced in the
free world, it played no part in their creation, nor did it do
anything to render himany nore vulnerable to them"” DeShaney,
489 U.S. at 201, 109 S. . at 1006. Fromthis |anguage, our
Court of Appeals inferred that a 8§ 1983 plaintiff could recover
froma nunicipality under a "state-created danger” theory of

l[iability. See Kneipp v. Tedder, 95 F.3d 1199, 1211 (3d Gr.

1996). As originally articulated, this theory required a
plaintiff to show that:

(1) the harmultimately caused was
foreseeable and fairly direct; (2) the state
actor acted in willful disregard for the
safety of the plaintiff; (3) there existed
some rel ati onship between the state and the
plaintiff; [and] (4) the state actors used
their authority to create an opportunity that
ot herwi se woul d not have existed for the
third party's crine to occur.

22 Al though CWwas in DHS custody at the time of the
assault, we are aware of no case applying the speci al
rel ati onshi p exception when the tortfeasor was in state custody
but the victimwas not. |ndeed, courts invoke the speci al
rel ati onship exception only to assist those victins who rely
totally on governnent custodians for protection. The exception
was never intended and has never been applied to allow the
emanci pat ed, such as Miurphy, to recover under § 1983.
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Id. at 1208 (quoting Mark v. Borough of Hatboro, 51 F.3d 1137,

1152 (3d Gr. 1995)). Since Kneipp, our Court of Appeals has
refornul ated at |east two of these elenents, and we address those
changes bel ow.

To recover under a state-created danger theory, Muirphy
must first show that the harmthat CWcaused was "foreseeabl e and
fairly direct." CWs DHS file vaguely descri bed her as
"Aggressive/ Assaul tive/ Destructive," Lee Dep. Ex. 1, at 146, but
this tidbit does not conclusively establish that CWhad assaul ted
ot hers before April 26, 2002. She may have nerely spoken |oudly
and aggressively or she nmay have destroyed property. |In short,
al t hough Sl ot ni ck shoul d have known that CW had been cal |l ed
"Aggressive/ Assaul tive/ Destructive," that fact al one does not

22 Yet there is no

meke the assault on Murphy foreseeable to him
ot her evidence even renotely suggesting that the assault was
foreseeable. On the contrary, CWs stable adjustnent to Bel nont
Center and the total absence of assaultive behavior over four
nmont hs rendered her April 26, 2002 actions unforeseeabl e.
Apart fromforeseeability, the first prong of the

Knei pp test requires Murphy to show that Stlotnick's conduct
caused her injury "fairly direct[ly]". Kneipp, 95 F.3d at 1208;

see also Morse v. Lower Merion School Dist., 132 F.3d 902, 908-09

23 Anot her record here documents that Hill told staff
at the Albert Einstein Medical Center that CWbecane "assaultive
when irritated.” Rabinowtz Dep. Ex. 1. Because there is no
evi dence that Slotnick had access to this record, it could not
have made the assault foreseeable to him
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(3d Gr. 1997) (discussing the causation requirenent). W wl|
return to the issue of causation after identifying the precise
conduct of which Mirphy conpl ains.

As originally formul ated, the second Knei pp factor
requires anal ysis of whether Slotnick acted in willful disregard
of Murphy's safety. 1In the wake of the Suprene Court's decision

in County of Sacranento v. Lewis, 523 U S. 833, 118 S. C. 1708

(1998), however, our Court of Appeals recognized that a plaintiff
cannot recover under the state-created danger theory unless the

state actor's behavior "shocks the consci ence.” See Schi eber .

Cty of Philadel phia, 320 F.3d 409, 419 (3d Gr. 2003). The

"shocks the conscience" test is far from preci se because "the
standard of culpability for a substantive due process violation

can vary depending on the situation." Rivas v. Gty of Passaic,

365 F.3d 181, 195 (3d Cir. 2004). Nevertheless, our Court of
Appeal s has consistently held that "negligence is not enough to
shock the consci ence under any circunstances” and "nore
culpability is required to shock the conscience to the extent
that state actors are required to act pronptly and under
pressure." Schieber, 320 F.3d at 4109.

Here, Mirphy argues that Slotnick's behavior shocks the
consci ence because he fell asleep during the flight w thout
alerting Murphy to CWs behavioral issues. Pl.'s Mem Qop'n
Summ J. at 7. Al t hough Sl ot ni ck deni es having slept on the
flight, Slotnick Dep. at 39, Murphy clains that he did, Mirphy

Dep. at 60-61. A reasonable jury could resolve this dispute in
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Mur phy's favor and find it consci ence-shocking for the escort of
a "profoundly"” disabled child to fall asleep while on duty.

Having identified Slotnick's nap as the egregious
conduct of which Mirphy conplaints, we nmust now return to the
first prong of the Kneipp test to consider whether his sl unber
was a "fairly direct" cause of CWs assault on Murphy. Wile
Mur phy clainms that Slotnick slept for part of the flight to
Chi cago, she also admts that he woke up before | anding. See
Mur phy Dep. at 60-61. Moreover, her account of CWs assault
suggests that Slotnick was awake during the crucial nonents of
the assault. 1d. at 65-66, 68, 72. Because Sl otnick was awake
at the critical time, his earlier nap did not cause the assault
on Murphy. W hold therefore that Murphy has failed to satisfy
the first prong of the Kneipp test because Sl otnick's conscience-
shocki ng behavi or was not a foreseeable and fairly direct cause
of the assault.

The Kneipp test's third prong focuses on whet her a
relationship existed between the state actor and the plaintiff.
Wil e recogni zing that there can be no liability under a state-
created danger theory when "the state actor creates only a threat
to the general population,” our Court of Appeals has allowed a
plaintiff to recover under that theory if she "was a nenber of a
di screte class of persons subjected to the potential harm brought
about by the state's actions."” Morse, 132 F.3d at 913.

Mor eover, "[t]he primary focus when making this determnation is

foreseeability.” 1d. Here, Mirphy has suggested that she
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satisfies this third prong because it was foreseeable that CW
woul d harm "t he people around [CW," including Murphy. See Pl.'s
Mem Supp. Summ J. at 14. That claim however, states only that
CWis a threat to the "general population,” which is insufficient
to satisfy the third prong of the Kneipp test.

Finally, Kneipp permts the inposition of § 1983
liability under a state-created danger theory only if a state
actor uses his authority to create an opportunity that otherw se
woul d not have existed for the third party's crinme to occur. In
ot her words, we nust consider whether Slotnick "has in sone way
pl aced the plaintiff in a dangerous position that was
foreseeable.” Mrse, 132 F.3d at 915. Murphy asserts that
Slotnick created an opportunity for CWto assault her by
"perfornfing] a level of service so |lacking that it nost
certainly triggered CW's worst fears." Pl."s Mem Supp. Summ
J. at 15. Because a reasonable jury could find that Slotnick's
al | eged negligence in supervising CWforeseeably made Mirphy's
j ob nore dangerous, we cannot conclude that Murphy has failed to
satisfy the fourth Knei pp prong.

Still, Mirphy has failed to satisfy the first and third
prongs of the Kneipp test, so she may not recover from Sl ot nick
under a state-created danger theory of 8§ 1983 liability. W may,
therefore, enter summary judgnment in Slotnick's favor on Mirphy's
8§ 1983 clai meven without considering whether the doctrine of
qualified imunity woul d have shielded himfromliability had his

behavi or been nore egregious. See generally Anderson v.
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Creighton, 483 U S. 635, 638, 107 S. C. 3034, 3038 (1987)
(recogni zing precedents that "provid[e] governnment officials
perform ng discretionary functions with a qualified i munity,
shielding themfromcivil damages liability as long as their
actions could reasonably have been thought consistent with the

rights they are alleged to have viol ated").

Concl usi on

Al t hough the record clearly establishes that CW
unjustifiably assaulted Murphy, Mirphy chose to pursue deeper
pockets. In the various ways that we have di scussed above, the
| aw i nposes liability on parties not directly responsible for
such assaults only if they are nore than sinply negligent. On
the basis of this record, no reasonable jury could find that
Bel mont Center, DHS, or Slotnick acted with the requisite
cul pability, so we shall grant their nmotions for summary
j udgment .

An appropriate Oder follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HELEN MJURPHY ) ClVIL ACTI ON

CW, et al. : NO. 03-5641

ORDER
AND NOW this 4th day of Novenber, 2004, upon
consi deration of defendant Bel nont Center's notion for summary
j udgnent (docket entry # 38), the Muinicipal Defendants' notion
for summary judgnment (docket entry # 39), plaintiff's response to

t he defendants' notions for sunmary judgnent, plaintiff's notion



for summary judgnent (docket entry # 42), and defendants’
responses to plaintiff's notion for summary judgnment, and in
accordance with the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

1. Bel nont Center's notion for summary judgnent is
GRANTED,

2. The Muni ci pal Defendants' notion for summary
j udgnent i s GRANTED;

3. Plaintiff's notion for summary judgnment is DEN ED;

4, Plaintiff's clainms against CWare DI SM SSED
W THOUT PREJUDI CE FOR LACK OF PROSECUTI ON; and

5. The Cerk shall CLOSE this civil action
statistically.

BY THE COURT:

/sl Stewart Dal zell, J.
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