IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS (Phenterm ne/ :
Fenf | ur am ne/ Dexf enf | uram ne) : MDL DOCKET NO. 1203
PRODUCTS LI ABI LI TY LI TI GATI ON :

THI S DOCUMENT RELATES TO
BARBARA GOODLETTE

V. ClVIL ACTI ON NO. 04-23789
WYETH, et al.

THERESA HERRI NG
V. ClVIL ACTI ON NO. 04-23794
WYETH, et al.

BONNI E MARGOLI ES

V. CIVIL ACTION NO. 04-23786
WYETH, et al.
BECKY PENT

V. CIVIL ACTION NO. 04-23795
WYETH, et al.
SUSAN PEREZ

V. CIVIL ACTION NO. 04-23792
WYETH, et al.

VEMORANDUM AND PRETRI AL ORDER NO,

Bartle, J. Novenber , 2004
Before the court is the notion of Weth to dism ss the

non- di verse defendants as fraudulently joined in the five above-

captioned actions.! This notion to disnmiss is before the

undersi gned as transferee judge in Miulti-District Litigation

("MDL") 1203, the nmass tort litigation involving Pondimn and

Redux.
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Weth has also filed an opposition to notices of wthdrawal
of plaintiffs' anmended notions for remand. For the reasons set
forth in this menorandum we need not address this issue.



Al of the plaintiffs are citizens of Florida. They
have sued Weth, the manufacturer of Pondimn and Redux, a
rel ated conpany, Weth Pharnmaceuticals, as well as Eckerd
Corporation ("Eckerd"), a retail pharmacy chain that allegedly
mar ket ed, sold, pronoted, and/or distributed Weth's diet drugs
to plaintiffs. Plaintiffs have al so naned as defendants severa
sal es representatives of Weth. Weth and its rel ated conpany
are of diverse citizenship while Eckerd and the sal es
representatives are not.

Plaintiffs' conplaints were originally filed in the
Circuit Court of Hillsborough County, Florida in the Fall of
2003. Weth renoved the actions to the United States District
Court for the Mddle District of Florida on the ground that the
in-state defendants were fraudulently joined in an effort to
defeat federal diversity jurisdiction. See 28 U S.C. 8§ 1332.
Plaintiffs in these actions filed remand notions. In July, 2004,
all of these cases were then transferred to this court as part of
MDL 1203.

On Septenber 30, 2004, plaintiffs filed a notice of
wi t hdrawal of their remand notion. Weth tinely filed an
"opposition to the notices of withdrawal of plaintiffs' notions
for remand, or in the alternative, notion to dism ss the non-
di verse defendants as fraudulently joined.” Weth contends that
plaintiffs cannot "avoid a judicial determ nation that they have
fraudul ently joined non-diverse defendants.” Plaintiffs' counsel

has refused to dism ss the non-di verse defendants fromthese
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cases and has refused to agree not to seek renmand once the cases
are transferred back to the Mddle District of Florida.

Weth contends that we should dismss plaintiffs
cl ai rs agai nst the non-di verse defendants pursuant to our duty
"continually to inquire into our own jurisdiction.” Chabal V.
Reagan, 822 F.2d 349, 355 (3d Cir. 1987). Weth cites 28
U S . C 8§ 1447(c), which provides "[i]f at any time before final
judgnment it appears that the district court |acks subject matter
jurisdiction, the case shall be remanded.” It argues that
parties may not sinply consent to federal jurisdiction. W
agr ee.

This court addressed the issue of fraudul ent joinder of
non-di verse sal es representatives and Eckerd in Menorandum and

PTO No. 3856 in Bankston, et al. v. Weth, et al., CV. A No.

03-20765 (E.D. Pa. Aug. 12, 2004), which is also part of the

nati onwi de diet drug litigation. As in Bankston, plaintiffs here
deny Weth's allegations of fraudul ent joinder of Eckerd and the
sal es representative, the non-diverse defendants. For the sane
reasons set forth in Bankston, we find that plaintiffs have
fraudulently joined Eckerd and Weth's sal es representatives in
an effort to defeat federal subject matter jurisdiction.
Accordingly, we will grant the notions of Weth to dism ss these

non-di ver se def endants.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS (Phenterm ne/
Fenf | ur am ne/ Dexf enf | uram ne)
PRODUCTS LI ABI LI TY LI TI GATI ON

TH' S DOCUMENT RELATES TO

BARBARA GOODLETTE
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ClVIL ACTI ON NO
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THERESA HERRI NG
V.
WYETH, et al.

ClVIL ACTI ON NO

04-23794

BONNI E MARGCLI ES
V.
WYETH, et al.

ClVIL ACTI ON NO
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BECKY PENT
V.
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ClVIL ACTI ON NO
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V.
WYETH, et al.

ClVIL ACTI ON NO

04- 23792

PRETRI AL ORDER NO

AND NOW this day of Novenber, 2004, for the

reasons set forth in the acconpanying Menorandum it is hereby

ORDERED t hat :

(1) the notion of Weth to dism ss Eckerd and the

sal es representatives as fraudulently joined is GRANTED, and

(2) plaintiffs' notices of wthdrawal

moti ons for remand are npot.

BY THE COURT:

of their amended




