IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

ClVIL ACTION NO 04-629
I N THE MATTER CF:
EASTERN CONTI NUOUS FORMS, | NC.
Debt or .

LAWRENCE J. LI CHTENSTEI N, TRUSTEE,
Plaintiff/Appell ee,
V.
ADD B. ANDERSON, JR., and
KEYBI S CORPORATI ON,
Def endant s/ Appel | ant s.
BANKRUPTCY NO. 00-31757

Opi ni on_and O der
Newcomer, S.J. Cct ober 28, 2004

Presently before the Court is an appeal filed by
Def endant s/ Appel | ants Keybi s Corporation (“Keybis”) and Add B.
Anderson, Jr. (“Add Anderson”) (collectively, “Defendants”),
seeking to vacate judgnment entered by the United States
Bankruptcy Court for the Eastern District of Pennsyl vania
(“Bankruptcy Court”) in favor of Plaintiff/Appellee Lawence J.
Lichtenstein, Trustee of Eastern Continuous Forms (“ECF"). For
the foll owi ng reasons, the Bankruptcy Court’s Orders dated
January 8, 2004 and March 2, 2004 are AFFIRVED. An appropriate

O der foll ows.



BACKGROUND
Since the 1960's, Keybis was in the business of

printing and selling business forns in Mntgonery County,

Pennsyl vania. 1In 1995, Add Anderson, the sol e sharehol der of
Keybi s, decided to shop the conpany for sale. After shopping the
conpany around to buyers in the industry (“strategic buyers”),
the assets were eventually sold to a buyer from outside the

i ndustry (“financial buyer”). Financial buyer Philip Msenman
(“Moseman”) and his partner John Randol ph, entered into

negoti ations with Add Anderson and his broker for the purchase of
Keybi s’ assets. Moseman engaged in a due diligence investigation
consi sting of an evaluation of financial information, a tour of
the plant, and discussions with Add Anderson about Keybis’
custoner base. During this shopping period, Msenan was

prohi bited from contacting Keybis’ custoners because Add Anderson
wanted to avoid any del eterious effect on the existing account
relationships if the sales transaction failed to occur. As a
result of the prohibition on contacting existing custoners, the
Pur chase Agreenent contained various representations and

warranties. The relevant provisions state that:

[ Keybi s] enjoys good working relationships
under al | of its di stri butor, sal es
representative, broker and simlar agreenents
necessary to the normal operation of its
busi ness

and t hat:
[ Keybis] has not . . . suffered any materi al



adverse change in its working capital
condition, financial or otherw se, assets,
liabilities, cust oner base, busi ness
operations or prospects.

Purchase Agreenent, at 88 N H
I n exchange for the warranties, Keybis agreed to indemify ECF

for any such breach. See Purchase Agreenent, at §8 14.B. On
August 31, 1997, Keybis and ECF entered into an asset purchase
agreenent (“Purchase Agreenent”) for the sale of substantially
all of Keybis assets. |In addition to the Purchase Agreenent,
Add Anderson individually entered into a Consul tation Agreenent
and a Nonconpetition Agreenent with ECF, for which he personally

recei ved $163, 336. 00.

Prior to the closing of the Purchase Agreenent, Keybis’
| ar gest customer was UARCO, Inc. (“UARCO), a |long-standing
custoner that accounted for 28% of Keybis sales. Because
Mosenman was prohibited fromcontacting UARCO he relied on the
representations and warranties as well as the indemification
clause to protect his investnent. Before the closing in 1997,
Mosenman had engaged in discussions with Add Anderson and Al an
Anderson (no relation), the Keybis sal esperson in charge of the
UARCO account, and at that tinme, no enployee or agent of Keybis
reveal ed anything to Moseman about UARCO s financial stability.
Yet, James Anderson (no relation), one of Add Anderson’s brokers,
provi ded credi bl e testinmony that he di scussed UARCO s fi nanci al

situation with Add Anderson in June 1996. Janes Anderson



testified that he told Add Anderson that UARCO was on the verge
of bankruptcy, and went on to discuss the inpact of a potenti al

UARCO sal e on the val ue of Keybis.

On Decenber 31, 1997, Standard Regi ster Conpany
acqui red UARCO s Anerican division, and a few nonths | ater ECF
lost virtually all of the business previously done with UARCO
The term nation of the ECF/ UARCO rel ationship is at the center of
this dispute. The Trustee asserts clains agai nst Keybis for
breach of representations and warranti es essentially arguing (1)
that Keybis had a basis of knowl edge at the tinme of the sale that
UARCO was financially unstable and would likely be sold, and (2)
that Keybis was required to disclose this know edge. The Trustee
al so asserted a claimagai nst Add Anderson for participation in
the breach. The Trustee sought indemification. A trial was
hel d in June 2003, and the Bankruptcy Court found both Keybis and
Add Anderson |iable. Judgnent was entered on Decenber 9, 2003.
On January 8, 2003, the Bankruptcy Court issued a Second Anended
Order reducing the amount of the judgnment. On March 2, 2004, the
Bankruptcy Court issued an Opinion and Order awardi ng Trustee
fees, costs, and prejudgnment interest. Defendants tinely filed

their Notice of Appeal to both Orders.

. STANDARD OF REVI EW
This Court has jurisdiction over this appeal pursuant

to 28 U S.C. 8 158(a)(1). A bankruptcy court’s factual findings



may only be set aside if they are clearly erroneous. See |IRS v.

Pransky, 318 F.3d 536, 542 (3d Gr. 2003). A bankruptcy court’s
| egal concl usions are subject to de novo review by the district
court on appeal. See id. Finally, a bankruptcy court’s exercise

of discretion is reviewed for an abuse thereof. In re Trans

Wrld, 145 F.3d 124, 131 (3d Cr. 1998). An abuse of discretion
exi sts where the court’s decision rests upon a clearly erroneous
finding of fact, an errant conclusion of |law, or an inproper

application of lawto fact. |[International Union, UAWV. Mck

Trucks, Inc., 820 F.2d 91, 95 (3d Cir. 1987).

I11. DI SCUSSI ON
A Fr audul ent Conceal nent
The Purchasi ng Agreenent provides that ECF nust

initiate indemification clains within one-year of the closing.
See APA 8 14(c). The limtation period “wll not apply in the
event of a judicial or arbitrators’ determ nation of fraudul ent
conceal nent by the Seller.” 1d. at 8 6(N) (enphasis added).
Appel l ants argue that the phrase “fraudul ent conceal ment” should
be interpreted in accordance with its conmon | aw neani ng, which
generally operates to toll a statute of limtations rather than
vitiate it altogether. In contrast, the Appellee contends the
phrase should be interpreted to vitiate the one-year tine
[imtation in the event of fraudul ent conceal nent. This Court

agrees with the Bankruptcy Court that the | anguage in the APA s
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fraudul ent conceal nent exception is latently anbi guous. Under
such circunstances, it is the Court’s responsibility to give

effect to the intention of the contracting parties. See Mice v.

Atlantic Refining & Marketing Corp., 785 A 2d 491, 496 (Pa.

2001); O Farrell v. Steel Gty Piping Co., 403 A 2d 1319, 1324

(Pa. Super. 1979).

After a review of the plain | anguage of the fraudul ent
conceal ment exception, the provision nullifies the one-year tine
limtation. The |anguage of the provision reveals that the tine-
bar “w/l not apply in the event of a judicial or arbitrators’
determ nati on of fraudul ent conceal nent by the Seller.” Purchase
Agreenent at 8 6(N) (enphasis added). The prohibitory |anguage
suggests that the time-bar would be cancelled in the event of
fraudul ent conceal nent. Appellants’ application of “fraudul ent
concealment” to nerely toll the limtation period is msplaced
because this interpretation would not give neaning to all the
terms of the contract, specifically the “will not apply”
| anguage.! In addition, if the fraudul ent conceal ment exception

in the APA was nerely a tolling provision, its inclusion in the

1 See In re Walnut Equip. Leasing Co., Inc., No. 97-19699DW5, 00-
0864, 2003 W. 21262710, at *9 (Bankr. E.D. Pa. May 28, 2003) (“It is
hornbook law that in construing a contract a court shoul d gi ve neaning
to all its words and phrases and adopt a construction that avoids
surplusage.”); Womng Valley West Sch. Dist. V. Northwest Sch. Dist.,
695 A.2d 949, 953 (Pa. Commw. Ct. 1997) (“[N o provision of a contract
shoul d be treated as surplusage or redundant if any reasonabl e nmeani ng
consistent with other parts of the agreenment can be given to it.
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agreenent woul d be excessive and unnecessary.? Accordingly, this
Court does not find any clear error of law in the Bankruptcy

Court’s reasoning.

B. Breach of Representations and Warranties in the
Pur chase Adr eenent

There is sufficient evidence to support a finding that

Appel I ants conceal ed i nformation, thereby breaching the Purchase
Agreenent warranty mandati ng di sclosure of any material, adverse
change in Keybis's customer base. See Purchase Agreenment 8 6(N)
Appel lants clearly had a “basis of know edge” that a division of
UARCO was about to be sold, which would affect a material portion
of Keybis’ normal business with UARCO. See Purchase Agreenent at
8 6(N). First, Janes Anderson testified that he inforned Add
Ander son of UARCO s inpending sale.® Then, Add Anderson chose to
retain a different broker and instructed the new broker to

consi der buyers who were not already in the business form
printing industry (financial buyers).* At the insistence of Add

Anderson and in return for the included contractual

2 Generally, the phrase “fraudul ent conceal ment” refers to an
i mplied equitable doctrine that serves to toll the running of a
statute of limtations, rather than vitiating it altogether. See
Matt hews v. Kidder, Peabody & Co., Inc., 260 F.3d 239, 256 (3d Gr.
2001) (quoting Davis v. Guseneyer, 996 F.2d 617, 624 (3d G r. 1993))
(“Fraudul ent conceal ment is an equitable doctrine [that] is read into
every federal statute of limtations.”).

3 See Deposition of James Anderson at 41, 72.
4 See Statenent of Uncontested Facts at § 15.
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representations and warranties, ECF agreed not to performa due
diligence inquiry of any of Keybis's custonmers. (June 23, 2003
Tr. 9-10, 127.) Add Anderson’s testinony was the only evidence
to the contrary of these findings. After considering all of the
evi dence, the Bankruptcy Court properly found that, prior to the
execution of the APA Appellants were aware that UARCO was |ikely
to be sold. Cdearly Appellants had “know edge, or a basis for
know edge,” as to UARCO s financial situation and probable sale.
The failure to inform Appell ee, as required by the APA,
constituted a breach of a warranty. Accordingly, due to the
Appel I ants’ conceal mrent of UARCO s instability, the one year tine
[imtation pertaining to indemification clainms is inapplicable,

and the present action was tinely brought.

C. Participation Theory of Liability
The Bankruptcy Court correctly found that Defendant Add

Anderson is personally liable for his willful m sconduct. Under
the participation theory of liability, a corporate officer may be
hel d personally liable for participating in wongful acts on

behal f of the corporation. See Wcks v. M| zoco Builders, lInc.

470 A 2d 86, 93 (Pa. Super. 1983). Pennsylvania | aw recogni zes
the participation theory as a basis of liability for a corporate

officer’s m sfeasance. See id. at 93; Village at Canel back

Property Omers Ass’'n v. Carr, 538 A 2d 528 (Pa. Super. 1988)

(hereinafter “Village”). Wile often applied in tort actions,



the participation theory has al so been used “where the cause of

action was a breach of contract.” Newbri dge Sec., Inc. v. Lloyd

Sec., Inc., No. 90-3314, 1990 U.S. Dist. LEXI S 12856, at *6 (E.D

Pa. Sept. 28, 1990). The participation theory can be applied to
i npose individual liability on a corporate officer “for the
breach of any prom ses or representations which he extends not in
his capacity as an officer but personally in his individual

capacity.” Loeffler v. MShane, 539 A 2d 876, 879 (Pa. Super.

1988) (citing Village, 538 A 2d at 534). |In this case, there is
sufficient evidence to establish that Defendant Add Anderson
extended prom ses in his individual capacity. In addition to the
Purchase Agreenent, he personally entered into separate

consul ting and non-conpetition agreenents with ECF prior to
closing. Based on these agreenents, Defendant Anderson had a
substantial, direct, and individual interest in the all of the
agreenents and therefore is subject to personal liability.?®
Accordi ngly, the Bankruptcy Court properly applied the
participation theory to find Add Anderson personally liable for

his willful m sconduct.

> As the sole sharehol der of Keybis, he received 100% of
t he purchase and sal e proceeds of Keybis. Under the three year
consul ti ng agreenent, Anderson was to receive $4,166. 00 per
nmont h. Under the non-conpetition agreenent, Anderson was to
recei ve $1, 666. 00 per nonth for a period of 60 nonths.



D. The Bankruptcy Court Did Not Err In Assessing
Conpensat ory Damages

| n assessing conpensat ory danages, the Bankruptcy Court

did not abuse its discretion in admtting M. Weeler’s expert
testinmony, and did not err in its assessnent of |ost profit

damages.

1. M. Weeler’'s Testinony
Appel I ant contends that the Appellee’ s expert, Robert

Wheel er (“Wieeler”), did not nmeet the mninmumthreshold for

adm ssibility under Federal Rule of Evidence 702 and Daubert.
Because the Appell ant does not chall enge the evidentiary issues
concerning Wieeler’s qualifications, but only the reliability of
his testinony under Daubert, the Court need only resolve one
issue. The Court finds that the Bankruptcy Court did not abuse

its discretion in admtting the testinony.

Cenerally, an expert’s opinion is reliable if it “based
on the ‘nmethods and procedures of science’ rather than on
‘subj ective belief or unsupported specul ation’; the expert must

have ‘good grounds’ for his or her belief.” Inre Paoli RR

Yard PCB Litig., 35 F.3d 717, 742 (3d Gr. 1994) (hereinafter

“Paoli 117) (quoting Daubert v. Merrell Dow Pharnmaceuticals,

Inc., 509 U. S 579, 589 (1993). 1In this case, Weeler is a
certified turnaround professional, providing analytical services
for troubled corporations. He holds a MBA from New YorKk

University and twenty-five years of experience in the managenent
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consulting field. Wile he has never done so in his professional
career, \Weeler testified as to lost profits. According to

Appel | ee, Wheel er’ s net hodol ogy was based on the sane forecasting
techni ques to determ ne what a conpany’s profits would be in the

future. (Jun. 24, 2003 Tr. at 16.)

This Court finds that Wheel er’s net hodol ogy itself was
reliable and does fit the facts in calculating ECF s |ost profits
based on the applicable Daubert factors; however, it questions
t he assunptions underlying the nethodol ogy.® The Bankruptcy
Court acknow edged that while the nethodology “is likely to be
fairly sinple, it’s the assunptions that nay be problematic, the
devil[’s] in the details.” (Jun. 24, 2003 Tr. at 19.) After
Appel lant’s voir dire of Weeler, the Bankruptcy Court noted that
it too was sensitive to its gatekeeping function not to let in
“voodoo science.”’” (Jun. 24, 2003 Tr. at 18.) Nevertheless, the
gat ekeeper function is not a substitute for testing the

assunptions underlying the expert witness testinony on cross-

6 (Jun. 24, 2003 Tr. at 26.) (Weeler testifying that the
contribution margin technique is “really the only technique to use in
forecasting” and is “accepted by al nost every major bank of the United
States . . ..").

" See Elock v. Kmart Corp., 233 F.3d 734, 746 (3d Cir. 2000)
(quoting Kunmho Tire Co., Ltd. v. Carnichael, 526 U S. 137, 152 (1999)
(noting that “Daubert’s gatekeeping requirenent . . . make[s] certain
that an expert, whether basing testinony upon professional studies or
personal experience, enploys in the courtroomthe sane |evel of
intellectual rigor that characterizes the practice of an expert in the
relevant field . . .. [T]he trial judge nust have consi derabl e | eenay
in deciding in a particular case how to go about determ ni ng whet her
particul ar expert testinony is reliable.”).
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exam nati on. See United States v. Mtchell, 365 F.3d 215, 245

(3d Cr. 2004) (quoting Stecyk v. Bell Helicopter Textron, Inc.,

295 F.3d 408, 414 (3d Cr. 2002)) (explaining that “[a] party
confronted wth an adverse expert w tness who has sufficient,

t hough perhaps not overwhel mi ng, facts and assunptions as the
basis for his opinion can highlight those weaknesses through

ef fective cross-exam nation.”) (enphasis added). Therefore,

Appel  ant was on notice to elicit the weaknesses of the
assunptions underlying Weeler’s expert testinony. Appellant was
ultimately successful in discrediting these assunptions given the
Bankruptcy Court’s conclusion that “M. Weeler’'s testinony as to
| ost profits was nost unpersuasive, and . . . [that Court]
accorded it virtually no probative weight.” (Opin. at 33).

Wi |l e Appell ant wi shes that the Bankruptcy Court had excluded it,
the argunent turns nore on the weight of the evidence than the
adm ssibility of the testinony. Therefore, because the

nmet hodol ogy was reliable and the Bankruptcy Court had good
grounds to admt the testinony, this Court concludes that the

trial court did not abuse its discretion.

2. The Bankruptcy Court Did Not Err in Its Assessnent of
Lost Profit Danmges.

The Bankruptcy Court did not err in its assessnent of

the tinme period for lost profit damages. Cenerally, a bankruptcy

court’s award of damages nmay only be disturbed if it is found to
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be clearly erroneous. See In re B. Cohen & Sons Caterers, Inc.,

108 B.R 482, 485 (E.D. Pa. 1989). In this case, Appellants
argue that the Bankruptcy Court erred in projecting UARCO | ost
profits for an additional year. Appellant’s expert wtness,
David A usman (“d usman”), perforned a three-year calculation
whi | e Wheel er used five years. Weeler’s five-year projection
was based on the duration of the Non-Conpetition Agreenent and
bank | oan in connection with the Purchase Agreenent. This Court
does not find any evidence in the record for why 3 usnman used a

t hree-year analysis. The Bankruptcy Court attenpted to discern a
reasonable tine period to project |ost profits given the
conflicting expert testinony, and found that a four-year period
is a reasonable period since it split the difference between the
expert opinions. Thus, because neither Party has cited any case
| aw or statutory authority to suggest that the duration of a |ost
profit projection is a legal issue, the Bankruptcy Court’s

determnation is not clearly erroneous.

Appel l ants further argue that the Court erred in
substituting Year 1999 |lost profits in place of Year 1998 | ost
profits. Wthout recounting the specifics of Gusman’s
regression analysis, he cal cul ated a projected UARCO sal es

shortfall by subtracting the year’s actual sales fromthe year’s

13



proj ected UARCO sal es.® The Bankruptcy Court essentially

di sregarded Year 1998 because it understated the effect of the

| oss of UARCO busi ness had on ECF. That Court noted that the
primry reason why UARCO actual sales were so high, as conpared
to Years 1999 and 2000, was because the large majority of UARCO
sales in 1998 preceded the year-end sale of one of UARCO s
divisions. After the sale, the actual UARCO sal es decreased.
The post-sale figures are the nost rel evant for purposes of

cal cul ati ng damages because Appel l ants shoul d have di scl osed
their know edge regarding the sale of UARCO. In its fina

anal ysis, the Bankruptcy Court applied the 1999 Net Loss anount
for both Years 1998 and 1999, and the 2000 Net Loss anount for
2000 and 2001. This Court finds that this was a reasonable
damages award and not clearly erroneous given that these
substitutions were made to account for the damages resulting from

the imedi ate loss to ECF after the sale of UARCO to Standard

Regi ster.
8
Fi scal Proj ect ed Act ual Proj ect ed Proj ect ed UARCO
Year UARCO UARCO UARCO
sal es sal es shortfall Net Loss
1998 $ 2,261,200 $1, 284,720 $ 976, 480 $ 85, 586
1999 $ 2,397, 200 $129, 057 $ 2,268, 143 $ 198, 797
2000 $ 2,533,200 $128, 900 $ 2,531,911 $ 221,916
3 Year $ 506, 299
Tot al
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E. The Bankruptcy Court Did Not Abuse Its Discretion In
Awar di ng Prejudgnent Interest to Plaintiff.

In its Opinion, the Bankruptcy Court found that the
award of prejudgnent interest is discretionary. This |egal

determ nati on has support in Pennsylvania |law. See Melley v.

Pi oneer Bank, N. A, 834 A 2d 1191, 1204 (Pa. Super. 2003)

(quoting Kaiser v. Od Republic Ins. Co., 741 A 2d 748, 755 (Pa.

Super. 1999) (noting that "[Pennsylvania' s] courts have generally
regarded the award of prejudgnent interest as not only a | egal
right, but also as an equitable renmedy awarded to an injured
party at the discretion of the trial court.”). Consequently,
this Court will review the Bankruptcy Court’s reasoning for the
di scretionary award under an abuse of discretion standard.

I n determ ni ng whether discretionary prejudgnment
interest is appropriate, the Pennsylvania Suprenme Court has found
that the finder of fact nust consider all the circunstances of

the case. See Marrazzo, 263 A 2d at 337. According to that

Court, “one inportant elenent” is whether the fault for
nonpaynment rests with the defendant or the plaintiff. See Frank

B. Bozzo, Inc. v. Eectric Weld Div. of Ft. Pitt Div. of Spang

| ndustries, Inc., 498 A 2d 895, 900 (Pa. Super. 1985) (citing

Marrazzo). The Court in Marrazzo explained this el enment as
foll ows:
If the fault in nonpaynent of the claimrests

with the defendant he cannot conplainif heis
required to conpensate for the delay. If on

15



the other hand the fault I|ies wth the
plaintiff by reason of an excessive and
unconsci onabl e demand, one whi ch t he def endant
is required to protect hinself against by
[itigation, he should not be penalized for the
unwarranted conduct of the plaintiff and
required to pay danages for the delay in the
settlement of the claim . . . The burden of
proving that the demand was unreasonable is
upon the defendant.

Marrazzo, 263 A 2d at 338 (enphasis added) (i n-
vernal citations omtted).

In this case, Defendants have not satisfied their burden that the
demand was unreasonable. While the demand was significantly

hi gher than the actual judgnent, nothing in the record
denonstrates that Defendants made settlement counteroffers in
line with the amount of the verdict or that they were inclined to
settle at all. See Mar. 2, 2004 Opinion at 11. Neverthel ess,
Plaintiff is not entirely without fault in light of its high
damage demands. Therefore, this Court finds that because both
parties are sonewhat at fault for nonpaynent, Defendants have not
satisfied their burden to show that the demand was unreasonabl e.
Mor eover, the equities favor granting prejudgnment interest to
make the Plaintiff whole. For the above reasons, the Bankruptcy
Court’s award is affirned.

F. The Bankruptcy Court Did Not Abuse Its Discretion In
Awardi ng Plaintiff Reasonable Fees and Costs.

Appel l ants claimthat the Bankruptcy Court abused its
di scretion in awardi ng the Trustee $19,506.40 in fees and costs

for M. Weeler, the Trustee’s expert. See id. at 16-7.
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Appel l ants do not dispute that their indemity obligation under
t he Agreenent excl udes expert fees, but instead object on the
basis that M. Weeler’'s testinmony was insufficiently reliable.
This Court finds that M. Weeler’'s fee testinony was, on the
whol e, of sonme assistance to the Bankruptcy Court, particularly
in aiding that Court to determ ne the nunber of years necessary
to calculate lost profits. See Dec. 9, 2003 Opin. at 35
(discussing the Court’s splitting the difference between the
experts’ opinions and ultimately choosing a four (4) year period
as a factor in calculating damages). Thus, this Court finds

there was no abuse of discretion here.

V. CONCLUSI ON
The Court affirnms the Bankruptcy Court’s findings. An

appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ClVIL ACTION NO 04-629
I N THE MATTER CF:
EASTERN CONTI NUOUS FORMS, | NC.,
Debt or .

LAWRENCE J. LI CHTENSTEI N, TRUSTEE,
Plaintiff/Appell ee,
V.
ADD B. ANDERSON, JR., and
KEYBI S CORPORATI ON,
Def endant s/ Appel | ant s.
BANKRUPTCY NO. 00-31757

ORDER

AND NOW this 28th day of October, 2004, upon
consideration of Brief of Appellants (Doc. 7), Brief of Appellee,
and Appellants’ Reply, it is hereby ORDERED t hat the Bankruptcy
Court’s Second Anended Order dated January 8, 2004, and Order

dated March 2, 2004 are AFFI RVED.
AND I T | S SO ORDERED.

s/
Cl arence C. Newconer, S.J.
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