I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VELLS FARGO HOVE MORTGAGE, INC., )
) Civil Action

Pl aintiff ) No. 03-CV-06406
)
VS. )
)
THE SECURI TY Tl TLE GUARANTY )
CORPORATI ON CF BALTI MORE, and )
FI DELI TY AGENCY, | NC., )
)
Def endant s )

APPEARANCES:
CHRI STOPHER J. FOX, ESQUI RE
On behal f of Plaintiff

DENIS M DUNN, ESQUI RE
On behal f of Defendants

* * *

CPI NI ON

JAVES KNOLL GARDNER,
United States District Judge

This matter is before the court on the Mdtion of the
Security Title Guarantee Corporation of Baltinore to D sm ss
Plaintiff’s Amended Conpl ai nt and/or Stay Proceedi ngs Pending the
Qutcone of Related State Court Proceedi ngs, which notion was
filed February 18, 2004. Plaintiff’'s response was filed on
March 4, 2004. For the reasons articul ated bel ow, we deny

defendant’s notion to dism ss and notion to stay.



JURI SDI CT1 ON

Jurisdiction is based on diversity jurisdiction
pursuant to 28 U.S.C. 8§ 1332. Venue is proper pursuant to
28 U.S.C. 8 1391(b) because the events giving rise to plaintiff’s
clainms allegedly occurred in this judicial district, nanmely

Del awar e County, Pennsyl vani a.

FACTS

Based upon avernents of the conplaint, the pertinent
facts are as foll ows.

On August 24, 1998, First Bankers Mortgage Services
(First Bankers) |oaned Robert B. Cornett and Ann M Perry
$75,204. The | oan was evidenced by a Note and secured by a
nortgage on the real property |ocated at 2371 Bond Avenue in
Upper Dar by, Del aware County Pennsylvania. The nortgage was
assigned to Wlls Fargo Hone Mrtgage, Incorporated (“Wells
Fargo”). On August 24, 1998 settlenent on the | oan occurred at
the offices of defendant Fidelity Agency, Inc. (Fidelity).

Fidelity was the agent of defendant the Security Title
Guaranty Corporation of Baltinore (“Security”). Fidelity and
Security were the title-insurance, and |oan-cl osing, agents for
the First Bankers’ loan with Cornett and Perry. First Bankers
contracted with Fidelity and Security Title to provide services

related to the |l oan. The services included assuring that Cornett



and Perry executed the | oan docunents, recording the nortgage
with the Recorder of Deeds of Del aware County, and insuring that
First Bankers had the first lien on the property. Fidelity and
Security issued a title insurance policy on the property.

In March 2000 Cornett and Perry defaulted on the | oan.
Wells Fargo initiated forecl osure proceedings. In May 2000 Wl l s
Fargo conducted a |ien and judgnment search and deterim ned that
plaintiff’s nortgage had not been recorded. Plaintiff notified
Fidelity and Security, who subsequently recorded the nortgage on
July 7, 2000.

In the interimbetween the August 24, 1998 cl osing, and
the July 7, 2000 recording, on January 5, 2000, a subsequent I|ien
hol der recorded a nortgage on the property. As the first
recorder of a nortgage on this property, this lien hol der
obtained first priority. Subsequently, the lien hol der
forecl osed on the property, which divested Wlls Fargo of its
interest in the property.

Based upon this prior lien, plaintiff submtted a claim
to Fidelity under the title insurance policy. Wlls Fargo
all eges that, as of October 10, 2003, the total anobunt owed under

the | oan obligation was $113, 244. 96.

PROCEDURAL BACKGROUND

On Decenber 11, 2002, Wells Fargo and First Bankers
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filed a Conplaint in the Court of Common Pl eas of Del aware
County, Pennsylvani a, at docket nunber 02-14362 agai nst Security,
Fidelity, Cornett and Perry. The Conplaint has nine counts.
Count | is for breach of contract against Security. Count Il is
for breach of inplied covenant of good faith and fair dealing
agai nst Security. Count Ill is for breach of fiduciary duty
agai nst Security. Count IV is for negligence against Security.
Count V is for breach of contract against Fidelity. Count VI is
for breach of inplied covenant of good faith and fair dealing
against Fidelity. Count VII is for negligence against Fidelity.
Count VIIlI is for breach of contract against Cornett and Perry.
Count 1 X is for fraud against Cornett and Perry.

On Novenber 24, 2003, Wells Fargo initiated this case
by filing a Conpl aint agai nst Security and Fidelity.
Subsequently, on January 9, 2004, Wlls Fargo filed an Anended

Compl aint. The Amended Conpl aint contains six counts, with each

count brought against both Fidelity and Security. Count | is for
breach of contract as to the closing. Count Il is for failure to
issue a title insurance policy. Count IIl is for breach of

contract as to the title insurance policy. Count IV is for
breach of an inplied-in-fact contract as to the title insurance
policy. Count Vis a bad faith claimin which plaintiff seeks
punitive damages. Count VI is a declaratory judgnent action in

which plaintiff seeks a declaration of its rights under the title



i nsurance policy.

In its notion, Security argues that this federal action
involves legal theories simlar to the state court action
commenced in Delaware County. 1In light of the pending state
action, Security seeks either a dismssal of plaintiff’s Anended
Conpl aint or a stay of the federal action based on a theory of

abstention as set forth in Mbses H Cone Menorial Hospital v.

Mercury Construction Corporation, 460 U.S. 1, 103 S. C. 927,

74 L. Ed. 2d 765 (1983) and in Colorado River Water Conservation

District v. United States, 424 U S. 800, 96 S. C. 1236,

47 L. Ed. 2d 483 (1976). Abstention is “[t]he doctrine ... under
which a District Court may decline to exercise or postpone the

exercise of its jurisdiction....” Colorado River, 424 U S at

813, 96 S. . at 1244, 47 L. Ed. 2d at 495 (quoting County of
Al | egheny v. Frank Mashunda Co., 360 U.S. 185, 188,

79 S. C. 1060, 1063, 3 L. Ed. 2d 1163, 1166 (1959)). Wells
Fargo argues that under the principles set forth in these cases,
abstention is not appropriate. Accordingly, Wlls Fargo seeks

di sm ssal of the notions to stay and dism ss.

APPLI CABLE LAW

I n considering defendant’s argunents, we first note
that “[i]t is axiomatic that federal courts have a ‘virtually

unfl agging obligation ... to exercise the jurisdiction given



them by Congress.” Ryan v. Johnson, 115 F.3d 193, 195,

(39 Gir. 1997) (quoting Colorado River, 424 U S. at 818,

96 S. . at 1246, 47 L. Ed. 2d at 499). This obligation
requires federal courts to exercise jurisdiction even if
concurrent litigation is pending in a state court. Col orado

Ri ver, supra; Mcdellan v. Carland, 217 U S. 268, 30 S. Ct. 501,

54 L. Ed. 762 (1910); Ryan, supra. The general rule regarding

sinmultaneous litigation of simlar issues in both state and
federal courts is that both actions may proceed until one has
cone to judgnent, at which point that judgnment may create a res
judicata or collateral estoppel effect on the other action.

Uni versity of Maryland v. Peat Marwi ck Main & Conpany,

923 F.2d 265, 275-276 (3¢ Cir. 1991).

In certain exceptional circunstances a federal court
may decline to exercise or postpone the exercise of its
jurisdiction in deference to a pending state court proceedi ng.

Col orado River, 424 U S. at 813, 96 S. C. at 1244,

47 L. Ed. 2d. at 495; see also Ingersoll-Rand Fi nanci al

Corporation v. Callison, 844 F.2d 133 (3¢ Gir. 1988). 1In

eval uati ng whet her exceptional circunstances exi st warranting
abstention, there are six factors for the court to consider:

whet her either court has assunmed [/in renm} jurisdiction
over property, the inconvenience of the federal forum
avoi dance of pieceneal litigation, ... the order in
whi ch the courts obtained jurisdiction ...[,] which
forum s substantive |aw governs the nerits of the
litigation and the adequacy of the state forumto
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protect the parties’ rights.

| ngersoll Rand, 844 F.2d at 136. (Ctations omtted). No one

factor is necessarily determnative; a carefully considered
j udgnment taking into account both the obligation to exercise
jurisdiction and the conbination of factors counseling agai nst

that exercise is required. Colorado River, 424 U S. at 818-819,

96 S. . at 1247, 47 L. Ed. 2d at 499. |If abstention is found
to be appropriate, the court nust then determ ne whether to stay
the case or dismss it.

Prior to applying these factors, the court nust
determ ne whether the state and federal actions are parallel.

Ryan, supra. GCenerally, cases are parallel when they involve the

sane parties and clains. Ryan, 115 F. 3d at 196. Upon
determ ning that the cases are parallel, the court may then apply

the six factors.

DI SCUSSI ON

Are the State and Federal Cases Parallel?

Security argues that the cases are parallel because
both arise fromthe sane operative facts. |In both cases, Wlls
Fargo i s seeking conpensation from Security and Fidelity for
their failure to record the nortgage in a tinely manner and for
their unwillingness to conpensate Wells Fargo under the title

i nsurance policy for the damages arising fromthat failure.



Security acknow edges that Counts Il, IV and VI of the
federal action have not been raised in the state action.

However, Security argues that the state action could be anended
to include these clainms because they arise fromthe sanme
operative facts as the other state law clains. Security also
argues that the state action, in seeking nonetary judgnent, is
essentially a request for declaratory relief identical to that of
Count VI of the federal conplaint.

Wl ls Fargo responds by noting that the state and
federal actions do not have identical parties. It notes that the
state action has an additional plaintiff, First Bankers, and two
addi ti onal defendants, Cornett and Perry.

Additionally, Wells Fargo enphasi zes that the federa
action contains additional clainms not nmade in the state action.
Accordingly, Wells Fargo argues the two cases are not parallel.

W agree with Security that these cases are parallel.
There are differences between the nunber of plaintiffs in both
cases, but these differences are not significant. Although First
Bankers is listed with Wells Fargo as a plaintiff in the state
action, it is really Wlls Fargo, as the assignee of First
Banker’s rights under the nortgage, which is seeking relief in
the state claim

Nei ther do we find that the presence of the nortgagors

in the state, but not federal, action mkes the two cases



unparallel. In both actions, WIlls Fargo is seeking conpensation
owed because of the default of the nortgagors. |In both cases,
Wells Fargo is pursuing action against Security and Fidelity
because their failure to tinely record the nortgage inhibited
Wells Fargo’s ability to obtain relief on nortgagor’s default.
Wil e Ryan provides that “[g]enerally cases are parallel when
they involve the sane parties,” 115 F.3d at 196, it does not
require that the cases nust always contain the sane parties.

Under the circunstances of this case, we find the two cases to be

paral | el

ABSTENTI ON

Next we address the six factors set forth in Col orado

Ri ver, supra, and Mbses H. Hospital, supra.

Jurisdiction Over the Property.

Neit her the state or federal court has assunmed in rem
jurisdiction over the property. Accordingly, this factor does
not weigh in favor of either forum

| nconveni ence of Federal Forum

Al parties involved in this case maintain offices
within the territory of the United States District Court for the
Eastern District of Pennsylvania. However, there is sone mnim

i nconveni ence that arises fromthe case proceeding in the federal



forum?! Accordingly, this factor weighs mininmally in favor of
the state court.

Avoi dance of Pi eceneal Litigation.

Security argues that the avoi dance of pieceneal
litigation weighs heavily in favor of granting its notion. The
United States Court of Appeals for the Third Grcuit has noted
that for this factor to weigh in favor of abstention, “there nust
be a strongly articul ated congressi onal policy against pieceneal
l[itigation in the specific context of the case under review”

Ryan, 115 F.3d at 198. (Enphasis in original).

Security argues that a strongly articul ated
congressional policy arises fromthe “Federal policy involved in
preserving the limted jurisdiction of the Federal Courts.”?

Relying on Fidelity Federal Bank v. Larken Mdtel Conpany,

764 F. Supp. 1014 (E.D. Pa. 1991), defendant argues that, where
removal of a state action is barred by the 30-day renoval period
all owed by the Federal Rules of Cvil Procedure, the plaintiff in
the state action should be prohibited fromfiling a concurrent

f ederal case.

! The inconveni ence of the federal forumas conpared to the state

forumincludes that nost of the witnesses, and the parties thenselves, are
| ocated in Del aware County, and thus are geographically closer to the state
court.

2 See Menorandum of Law in Support of the Mdtion of the Security
Title Guarantee Corporation of Baltinore to Disnmiss Plaintiff’s Anmended
Conpl ai nt and/or Stay Proceedi ngs Pending the Qutconme of Related State Court
Proceedi ngs, at page 7.
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W find the Fidelity Federal Bank case inapplicable.

In Fidelity Federal Bank, the court found a significant

congressional policy through the limts on diversity jurisdiction

as established at 28 U. S.C. 8§ 1332. Fidelity Federal Bank, 764

F. Supp. at 1018.

There, our colleague United States District Judge Jan
E. Dubois® noted that “[t]he diversity rules express the policy
t hat di sputes between non-diverse parties should be heard in

state courts if no federal question exists.” Fidelity Federa

Bank, 764 F. Supp. at 1018. Based on this analysis, the court
noted that it would not allow a litigant to circunvent this
policy by “dropping the non-diverse party in the federal action,
t hereby preventing either court fromadjudicating all clains

bet ween the parties, when the filing of a counterclaimin the
state court action would permt the state court to adjudicate al

clainms between the parties.” Fidelity Federal Bank, 764 F. Supp.

at 1018.

In the case before the court, there is no indication
that Wells Fargo has attenpted to circunvent the policies
established in the diversity rules. 1In the absence of any other
clearly articul ated congressional policy applicable to this

litigation, we find this factor weighs in favor of allow ng the

Judge Dubois is now a Senior United States District Court Judge.
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federal case to proceed.

O der in which the
Courts ntained Jurisdiction.

Security argues that this factor weighs heavily in
favor of granting its notion. Security notes that the state
court obtained jurisdiction over this matter 11 nonths prior to
the federal court obtaining jurisdiction. It notes that, during
that span of nearly a year, extensive discovery took place in the
state action. W agree with Security’ s position and find that

this factor weighs in favor of abstention.

VWi ch Substantive Law Governs?

Pennsyl vani a substantive |aw controls resol ution of al
counts in both the state and federal action. Count VI of the
federal action seeks declaratory relief under 22 U S.C. § 2201.
However, the court nmust apply Pennsylvania |law to address this
count because a district court exercising diversity jurisdiction
in a declaratory judgnment action nmust apply applicable state

substanti ve | aw. Nat i onwi de Mut ual | nsurance Conpany V.

Buffetta, 230 F.3d 634 (3 CGir. 2000). “Wile the presence of
federal issues mlitates agai nst abstention, the converse cannot
be said; abstention cannot be justified nerely because a case
arises entirely under state law.” Ryan, 115 F.3d at 199.
Accordingly, this factor weighs in favor of the federal case
cont i nui ng.
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Adequacy of the State Forum
to Protect the Rights of the Parties.

The Third G rcuit has noted that “the nere fact that
the state forumis adequate does not counsel in favor of
abstention, given the heavy presunption the Suprene Court has
enunci ated in favor of exercising federal jurisdiction. |nstead,
this factor is normally relevant only when the state forumis
i nadequate.” Ryan, 115 F.3d at 200. |Inadequacy can arise if a
state court would be unable to award part of the relief requested

in the federal action. Ryan, 115 F.3d at 200.

In this case, neither side argues that the state forum
is inadequate. Plaintiff’s requested relief in this federal
action is based entirely on state substantive law. Plaintiff is
seeking no relief in this federal action that the state court
woul d be unable to award. G ven the adequacy of the state forum
pursuant to Ryan, we find this factor weighs in favor of the

federal case continuing.

CONCLUSI ON

Havi ng consi dered these factors, and m ndful that
abstention fromthe exercise of federal jurisdiction is the

exception, not the rule, Colorado R ver, 424 U.S. at 813, 96

S.C. at 1244, 47 L. Ed. 2d. at 495, we conclude that the court
shoul d not abstain fromexercising jurisdiction. Accordingly, we

deny both defendant’s notion to dismss and defendant’s notion to
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stay the proceedings.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VELLS FARGO HOVE MORTGAGE, INC., )
) Gvil Action
Plaintiff ) No. 03-CV-06406
)
VS. )
)
THE SECURI TY Tl TLE GUARANTY )
CORPORATI ON OF BALTI MORE, and )
FI DELI TY AGENCY, | NC., )
)
Def endant s )
ORDER

NOW this 28!" day of Septenber, 2004, upon
consideration of the Mdtion of the Security Title Guarantee
Corporation of Baltinore to Dismss Plaintiff’s Anmended Conpl ai nt
and/ or Stay Proceedi ngs Pending the Qutconme of Related State
Court Proceedi ngs, which notion was filed on February 18, 2004;
upon consideration of Plaintiff, Wells Fargo Hone Mortgage, Inc’s
Answer in Qpposition to Defendant, the Security Title Guaranty
Corporation of Baltinore’s Motion to Dismss Plaintiff’s Anended
Conpl ai nt, which response was filed on March 4, 2004; upon
consideration of the briefs of the parties; and for the reasons

expressed in the acconpanyi ng Opi ni on,
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IT 1S ORDERED that defendant’s notion to dismss i s

deni ed.

| T 1S FURTHER ORDERED t hat defendant’s notion to stay

proceedi ngs i s deni ed.

BY THE COURT:

Janes Knol |l Gardner
United States District Judge
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