I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RUTH LOVE, : ClVIL ACTI ON
Pl aintiff, :

V.

V-LI NE TRUCKI NG et al., :
Def endant s. : No. 02-8203

VEMORANDUM AND ORDER

J. M KELLY, J. SEPTEMBER , 2004
After a non-jury trial in the above-captioned matter, and
review of the pleadings filed by the parties, the Court makes the

foll ow ng Findings of Fact and Concl usi ons of Law

FI NDI NGS OF FACT

A Aut onobi | e Acci dent

1. On March 26, 2001 at approximately 4:00 p.m, Plaintiff
Ruth Love (“Love”) and Defendant Chau N. Hguyen (“Hguyen”), both
operating vehicles, were involved in a notor vehicle accident at
the Valt Whitman Bridge Exit on Interstate 95 (“1-95") Northbound
in the city of Phil adel phi a.

2. At the tinme of the accident, Hguyen was enpl oyed, and
was operating a tractor trailer owned, by Defendant V-Line
Trucking (“V-Line”).

3. 1-95 Northbound, at the Walt Whitman Bridge Exit,
consi sts of three northbound | anes and a fourth |ane, which is
the right-nost |ane that beconmes an exit-only lane for the Walt

Wi t man Bri dge.



4. For clarity purposes, we refer to the four northbound
| anes fromleft to right as Lanes One, Two, Three and Four,
respectively.

5. Police Oficer Joseph Luce, while off-duty, w tnessed
t he acci dent.

6. Oficer Luce testified at trial and we credit his
testinmony in its entirety.

7. Oficer Luce testified that imediately prior to the
accident, V-Line's tractor trailer was in Lane Three, and Love’s
aut onobil e was in Lane Two.

8. Oficer Luce testified that just before reaching the
Walt Whitman Bridge Exit, Hguyen operated V-Line's tractor
trailer in such a way that it noved toward the right-nost
boundary of Lane Three, but then Hguyen began to change | anes
from Lane Three toward Lane Two, which was to his left. At the
sane tinme, Love began to change | anes fromLane Two into Lane
Three, which was to her right. The two vehicles collided at this
tine.

9. The trailer canme to rest in Lane Two, and the “sem”
portion of the tractor trailer itself cane to rest in both Lanes
One and Two as it was turned to the left facing sout hbound
traffic.

10. Love’s autonobile canme to rest in the barrier on the

right-hand side ahead of the Walt Whitman Bridge Exit.



11. This notor vehicle accident occurred when both Love and
Hguyen sinul taneously attenpted to change | anes.

12. Police Oficer Joseph Notarfrancesco was called to the
scene to investigate the notor vehicle accident.

13. O ficer Notarfrancesco was not a witness to the
acci dent.

14. After speaking with O ficer Luce, who w tnessed the
accident, Oficer Notarfrancesco prepared a police report.

15. O ficer Notarfrancesco’'s witten notes on the police
report are consistent wwth O ficer Luce s testinony.

16. O ficer Luce testified, however, that the diagram on
the police report is inaccurate as to the initial inpact points
and where the vehicles cane to rest.

17. O ficer Luce testified that the vehicles initial
points of inpact were the right-side rear of Love' s autonobile
and the left-side front of V-Line' s tractor trailer.

18. O ficer Notarfrancesco was not identified as an expert

witness for trial.

B. Love’ s Enpl oynment History and | nconme

19. Love is a high school graduate.

20. Love has a certificate in conputer networKking.

21. Love was enployed as a bookkeeper for eleven years

prior to becomng a tractor trailer driver in 1998.



22. Love had been a tractor trailer operator for the
cal endar years of 1999 and 2000.

23. Plaintiff’s Exhibit 14 is Love’s I RS Form 1099 fromthe
year 1999, and the parties agree that it represents Love’'s incone
for driving a tractor trailer for East Coast Transport, Ltd. in
1999 as $31, 626. 41.

24. Plaintiff’s Exhibit 15 is Love’s IRS Form 1040 fromthe
year 2000, and it represents Love’'s inconme for driving a tractor
trailer in 2000 as $30, 955. 00.

25. Approximately one week prior to the accident, Love was
laid off froma tractor trailer driving job with a conpany call ed
SCAT, Inc.

26. Love was an unenpl oyed tractor trailer driver at the
time of this accident.

27. As a result of being laid off from SCAT, Love received
unenpl oynment conpensation until Septenber of 2001. Love received
approxi mately $9,000.00 in total unenpl oynent conpensati on.

28. From Sept enber 2001 to March 2002, Love was unenpl oyed
and did not collect any unenpl oynent conpensati on.

29. Love did not work for one year subsequent to the Mrch
26, 2001 acci dent.

30. Based on an annual incone of $30,000.00, which is the
figure proposed by Plaintiff at trial, |ess the $9, 000.00

unenpl oynment conpensation Love received in 2001, Love incurred



$21,000.00 in | ost earnings from March 26, 2001 until March 2002.
31. The parties stipulate that, as a result of the March
26, 2001 accident, Love incurred $4,000.00 in medical bills.
32. As a result of the March 26, 2001 notor vehicle
accident, Love’'s total out of pocket nedical bills and wage | oss

is $25, 000. 00.

C. Medi cal Testi nony

33. On the day of the accident, Love was taken to the
Thomas Jefferson Hospital Emergency Room where a CT scan was
performed of her head and cervical (neck) spine. No x-rays were
t aken of Love’'s | ower back or wists.

34. Love never visited her famly doctor for injuries from
t he acci dent.

35. Sonetinme between March 26 and March 29, 2001 Love saw
Gary S. Dion, Esquire, her attorney in this matter, who provided
her with a list of doctors.

36. Fromthat |list of doctors, Love chose to visit Richard
D nonte, Sr., D.O on March 29, 2001, three days after the
acci dent.

37. Dr. Dinonte ultimtely recomended that Love see Dr.
Gerald Dworkin and Dr. Norman Stenpler, an orthopedist.

38. Dr. Dinonte ultimately di scharged Love on Novenber 16

2001, and his discharge inpression was that Love had cervical and



shoul der sprains and strains. (See Cook Dep. at 18.)1

39. Dr. Dworkin prescribed the first cervical MR, which
was conducted on May 31, 2001 at the MRl Center of Del aware
County.

40. After Love's first visit to Dr. Stenpler in Decenber
2001, Dr. Stenpler issued a letter to Love' s attorney.

41. Love conplained to Dr. Stenpler of tingling sensations
in her arns and wists, so he referred Love to Francis J. Bonner,
Jr., MD. for an EMG of her upper extremties.

42. The cervical MR prescribed by Dr. Dworkin and the EMG
prescribed by Dr. Stenpler were the only tests perfornmed on Love
prior to a workplace injury she later suffered in July of 2002.

43. The testinmony of David G Cook, MD., a nedical expert
w tness for the Defendants, was conpetent and credi bl e.

44. Dr. Cook is a neurol ogist.

45. Dr. Cook nmet with Love on Cctober 23, 2003 and, at that
time, took a history and conducted a physical exam

46. Dr. Cook testified that Love s conplaint of neck pain
“was right nore than left, on the |ateral side of the neck.”
(See id. at 8.)

47. Dr. Cook’s exam nation of Love “did not reveal any

evi dence of either central, or what we will call peripheral

! Qur findings of fact will later address Dr. David G
Cook’ s testinony, Defendants’ nedical expert w tness.
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nervous system dysfunction, nanely, damage to the nerves, damage
to the spinal cord.” (See id. at 13.)

48. Dr. Cook testified that after escorting Love to the
el evator, “she seened to be doing a lot better with her wal k
thereafter, when not under direct observation.” (See id. at 11.)

49. Before neeting wth Love, Dr. Cook reviewed Love’'s
records regarding her prior nedical care.

50. Dr. Cook testified that the Jefferson Hospital
Enmer gency Room conducted x-rays and a CT scan of Love’'s head and
neck, and that those records indicated a tiny central vacuum disc
phenonenon at C2, C3 (hereinafter, “C2-3"), that is between the
bodies of C2 and C3. (See id. at 16-17.)

51. Dr. Cook testified that the C2-3 di sc phenonenon
represents a chronic change, that it is not acute, and that “C4
through T2, T3 were fine.” Dr. Cook further testified that the
Jef ferson Hospital records diagnosed Love as having “no
posttraumatic abnormalities,” which neans that they did not see
any kind of change on the studies that they could attribute to a
traumatic event. Dr. Cook regularly reviews these studies as a
neurologist. (See id. at 17.)

52. Dr. Cook also reviewed the filnms of Love's first M
taken of her cervical spine on May 31, 2001. Dr. Cook regularly
reviews MRI filnms as a neurologist. After reviewng the May 31,

2001 filnms, Dr. Cook noted that there are no herni ations at C2-3.



(See id. at 22.)

53. Dr. Cook is the only witness that personally revi ened
the May 31, 2001 cervical spine MRl filns. After an independent
review of the films, he agrees with the readi ng radi ol ogi st at
the MRl Center of Delaware County that Love has cervica
spondyl osis, C4 foram nal stenosis, and that there are no
identifiable herniations. (See id. at 19-20, 22.)

54. Dr. Cook testified that Love was born with a “tight”
spinal cord canal which is narrower than normal. (See id. at 23-
4.)

55. Dr. Cook testified that after review ng the May 31,
2001 MRI filnms, there are no injuries to the cervical spine due
to trauma. (See id. at 20.)

56. After review ng Love's nedical records, taking the
hi story and conducting a physical exam which included a
neur ol ogi ¢ notor and sensory exam Dr. Cook did not find any

evi dence of neurological injury, which includes, inter alia, the

brain, spinal cord, nerve root, peripheral nerves and pl exus
nerves. (See id. at 33.)

57. Dr. Cook testified that Jefferson Hospital, which is
where Love was taken imrediately after the March 26, 2001 notor
vehi cl e accident, diagnosed Love with Cervical Strain and a
Cl osed Head Injury. (See id. at 69.)

58. In response to a letter fromLove's attorney, Dr.



D Monte wote a disability note for Love stating that she could
not work between March 26, 2001 and Novenber 1, 2001. (See id.
at 75.)

59. On March 29, 2001, Therapist M chael Perry of
Cccupational Therapy & Rehabilitation Services, P.C diagnosed
Love with lunbar sprain and strain. (See id. at 33; see also
Pl.'s Ex. 11.)

60. Love contends that as a result of the March 26, 2001
nmot or vehicle accident she is suffering fromneck, |ow back and
neur ol ogi cal problens; and also frombilateral carpal tunnel
syndr one.

61. Love did not claimwist or elbow trauma at the tinme of
the March 26, 2001 acci dent.

62. Dr. Cook testified that the March 26, 2001 injury Love
sust ai ned does not typically cause bilateral carpal tunnel
syndronme. (See Cook Dep. at 27.)

63. Dr. Cook testified that he cannot agree with the
findings of Dr. Bonner’s EMG report. (See id. at 84, 86-7.)

64. Dr. Cook testified that “the greater mpjority of
i ndi vi dual s who have an ul nar neuropathy is on a chronic basis,
fromresting el bows usually. . . |I've not seen it in a traum
setting where the patient didn’t have an actual el bow trauma at
that time.” (See id. at 28.)

65. Dr. Cook testified that Dr. Dworkin’s inpression when



he saw Love on July 27, 2001 was that she had cervical pain
syndrone. (See id. at 25.)

66. Dr. Cook testified that Dr. Dworkin’s records fromJuly
6, 2001 found that Love s straight leg raising test was negative
for dural signs and that her |inb extension was pain free. (See
id. at 25.)

67. Love indicated to Dr. Cook that since the March
acci dent her physical problens had beconme worse. Dr. Cook
testified that individuals who suffer froma traumatic injury
will either stabilize or get better, and that they shoul d not
worsen with time unless there is an objectively identifiable
neur oradi ol ogic reason. (See id. at 7-8.)

68. At the tinme of the first MR, Love had degenerative
di sc disease. (See id. at 46.)

69. Dr. Cook testified that aggravated degenerative changes
woul d be seen on an MRl before and after an accident, but that
there is no way to say that Love’s degenerative changes were
aggravat ed absent an MRl that was done before the March 26, 2001
accident. (See id. at 118.) There is no evidence of a MR
predati ng March 26, 2001.

70. Dr. Cook testified that degenerative disc disease w |
continue to progress as long as an individual uses his/her neck.

(See id. at 135-36.)
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D. Love (btai ns Subsequent Enploynent as a Truck Driver

71. On March 19, 2002, approxinmately one year after the
March 2001 notor vehicle accident, Love applied for a position as
a tractor trailer driver at J.B. Hunt.

72. Love began work as a tractor trailer driver for J.B.
Hunt in March 2002.

73. Love was required to conplete various forns prior to
becom ng enpl oyed as a tractor trailer driver for J.B. Hunt.

74. Specifically, on March 19, 2002, Love admtted that she
had no established nedical history or clinical diagnosis of
arthritic, orthopedic, nuscular, neuronuscul ar, or vascul ar
di sease that interfered with her ability to control and operate a

comercial motor vehicle safely. (See Ex. D-8 at 1.)?2

2 As a further admi ssion, Love certified on the

Certification of Ability To Perform Job Functions for J.B. Hunt
that she was able to performthe follow ng:

a. load, unload, and secure cargo including the
ability to lift 100 pound contai ners over 4 feet high,
the ability to stow cartons and nerchandi se

wei ghing up to 60 pounds overhead and the ability to
roll drunms weighing up to 600 pounds into place on
rinms;

b. pull (including cargo and rel ease pins on

equi pnent) ;

c. stoop (maneuvering under equi pnent);

d. repeatedly bend at the waist, neck, wist and
shoul ders;

e. twi st and rotate hands, el bows and forearns;

f. grip and grasp repeatedly;

g. operate foot control pedals (clutch, brake,

accel erator);

h. clinb |adders (4-10 feet) steps, and in and out of
truck repeatedly;
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75. On March 19, 2002, Love also denied that she was
restricted in any work duties by a doctor. (ld.)

76. As part of Love's application for enploynent wwth J.B.
Hunt, she al so underwent a physical exam nation by Anna Lee, M D
on March 19, 2002.

77. W credit Dr. Lee's certification that Love was “free
of any conditions likely to interfere with his/her ability to
safely drive, load, and unload a tractor trailer or his/her
ability to performall the essential job functions of a truck

driver for J.B. Hunt.” (ld. at 5.)

E. Love Injured at J.B. Hunt

78. On January 28, 2003, Love told Dr. M chael of NovaCare
Rehabilitation that she was independent with all activities prior
to an injury that occurred while working for J.B. Hunt on July
31, 2002. (See Ex. D-5.)

79. Love perforned her duties as a tractor trailer driver

i. sit for extended periods of tine;

j . hook and unhook vari ous equi pnent conbi nations
(hoses, pins, latches and crank |ever);

k. safely drive during day and night;

| . adequately respond to stress;

m safely handle irregular work/rest and neal cycles;
n. safely handle routine noise and vibration
associated with the operation of a truck; and

o. maintain bal ance.

(Ex. D-8 at 2.)
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with J.B. Hunt until July 31, 2002 when she sustained an injury
whil e perform ng her job duties.

80. Prior to her July 31, 2002 workplace injury, there was
no evidence that Love m ssed work at J.B. Hunt.

8l. As aresult of the workplace injury, a second cervi cal
spine MRl was conducted on Love in August of 2002.

82. The August 2002 MRI showed a C2-3 herniated disc, for
whi ch Love coll ected workman’ s conpensati on.

83. Dr. Cook testified that the C2-3 herniated disc is not
related to the March 2001 accident and that a herniated disc,
such as Love’'s C2-3, cannot appear “after an MRl is obtained soon

after the event.” (See Cook Dep. at 32.)

1. CONCLUSI ONS OF LAW

1. Contributory negligence is negligence on the part of a
plaintiff that is a proximte cause of the plaintiff’s injury.
The defendant must prove that the plaintiff, under all the
circunst ances present, failed to use reasonable care for her own

protection. Koelle v. Philadelphia Electric Co., 277 A 2d 350,

354 (Pa. 1971). Love and Hguyen are equally responsible for this
accident as both parties sinultaneously changed driving | anes
causi ng the March 26, 2001 notor vehicle accident.

2. \When personal injury results from negligence, the

verdict shall be “dimnished in proportion to the anount of
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negligence attributed to the plaintiff.” 42 Pa. Cons. Stat. §

7102 (a); Wallis v. Southeastern Pennsylvania Transportation

Aut hority, 723 A 2d. 267, 270 (Pa. Commw. C. 1999). Love and
Hguyen were equal ly negligent when they sinultaneously changed

| anes and collided. Love was fifty percent responsible for this
aut onobi | e acci dent, and Hguyen, enployed by V-Line, was fifty
percent responsible for the accident.

3. By March 2002, Love sufficiently recovered frominjuries
sustained in the March 26, 2001 notor vehicle accident such that
she chose to return to full-tinme enploynent as a tractor trailer
driver with J.B. Hunt. Defendants are liable only for those
injuries that the Defendants’ negligence was a substantial factor

in bringing about. Metelski v. Banks, No. 1305 MDA 2003, 2004

Pa. Super. LEXIS 2207, at *13 n.6 (Pa. Super. C. July 8, 2004).
4. Defendants Chau N. Hguyen and V-Line Trucking are only
responsi ble for, and shall collectively pay Plaintiff $12,500. 00,
whi ch represents fifty percent of Plaintiff’s total out of pocket
medi cal bills and wage | oss. Defendants are not responsible for
Love' s al |l eged subsequent and ongoing injuries, which appear to
have resulted fromher July 31, 2002 workplace injury at J.B.

Hunt .
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RUTH LOVE, : ClVIL ACTI ON
Pl aintiff, :

V.

V-LI NE TRUCKI NG et al., :
Def endant s. : No. 02-8203

ORDER
AND NOW this day of Septenber, 2004, in consideration
of the foregoing Findings of Fact and Conclusions of Law, it is
ORDERED t hat judgnent is entered in favor of Plaintiff, Ruth
Love, and agai nst Defendants Chau N. Hguyen and V-Line Trucking,
who are only responsible for, and shall collectively pay
Plaintiff $12,500.00. This case is CLOSED for statistical

pur poses.

BY THE COURT:

JAMES MG RR KELLY, J.



