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The Securities and Exchange Conm ssion brought suit
agai nst Robert L. Bentley, Bentley Financial Services, Inc. and
Entrust Group, alleging serious violations of the securities
| aws, and obtai ned the appoi ntment of a receiver for those
entities (C. A No. 01-5366). David H Marion, Esquire, was
appoi nted Receiver, and given “conplete jurisdiction over, and
control of all property, real, personal or m xed, including any
assets or funds, wherever |ocated, of all defendants” (Order
dat ed Novenber 7, 2001).

Briefly summari zed, Robert L. Bentley and his
corporations, Bentley Financial Services, Inc. and Entrust G oup,

conducted an el aborate financial sw ndle which eventuated into a



Ponzi -schenme. Investors were led to believe that they were
purchasing fromBFS federally-insured certificates of deposit
(CD s), whereas actually they were purchasing unregistered QU s
of BFS. Sone $4 billion dollars worth of these unregistered
securities were sold, far in excess of BFS s ability to repay.
Funds received fromcurrent investors were used to keep the
schene afl oat as |long as possible, but, like all Ponzi schenes,
t he arrangenent coll apsed.

In his capacity as Receiver of Bentley Financi al
Services, Inc., M. Marion has brought this action agai nst
various entities and individuals whose wongful conduct allegedly
hel ped to perpetuate the schene, and thus damaged BFS by
increasing its liabilities to defrauded investors. The
def endants are:

1. Sout heastern Securities, Inc., SFG Financial Services,
Inc., Theodore Benghiat, and Casto Edwin Rivera (the “Benghi at
Def endants”). Southeastern Securities is a registered broker-
deal er which acted as co-broker in many of the sal es of
unregi stered securities; Benghiat was President of Southeastern
Securities and its related conpany “SFG” and Rivera was
conpliance officer.

2. Peni nsul a Bank and Joseph Marzouca, its executive vice
president. Peninsula Bank purported to be acting as escrow agent

holding the legitimate CD s which the securities sold by BFS were



supposed to represent (i.e., in which the investors supposedly
obtai ned an interest).

3. TDI, Inc. (“TDI” and various related entities
(hereinafter collectively referred as “TDI”) was a broker-deal er
regi stered with NASD, which enployed M. Bentley for a tinme, and
was allegedly involved in many of the fraudul ent sal es.

Def endant Jerry Manni ng was CEO and conpliance officer for TDI
Def endants John Strine and Jeffrey WIlson were, respectively,
vi ce president and president of TDI, and al so conpliance

of ficers.

Plaintiff’s clains are set forth in a first anended
conplaint, 64 pages in |length, containing 271 paragraphs.
Plaintiff is proceeding on several theories, set forth in 20
separate counts. The Benghi at Defendants and Peni nsul a Bank and
its vice president Joseph Marzouca have filed notions to dismss
under Fed. R Cv. P. 12(b)(6). Peninsula Bank and M. Marzouca
al so seek dism ssal for lack of jurisdiction.

The amended conpl aint includes the foll ow ng clains:

Count 1, violation of the Securities Exchange Act, 8§ 20(a), 15
US C 8§ 78t(a); Count IIl, respondeat superior liability under
8§ 20(a) of the Securities Exchange Act; Count II1l, respondeat

superior liability for failure to supervise registered
representatives of a securities broker; Counts IV and V,

negl i gence; Count VI, negligent supervision; Count VII, deepening



i nsol vency; Counts VIII and I X, breach of fiduciary duty; Count
X, fraud; Count XI, breach of contract; Count Xl |, conversion;
Count XIll, violation of Pennsylvania securities law (70 P.S.

88 1-501, 1-503); Count XIV, aiding and abetting fraud; Count XV,
ai di ng and abetting constructive fraud; Count XVI, aiding and
abetting breach of fiduciary duty; Count XVIIl, aiding and
abetting conversion; Count XVIII, aiding and abetting deepening

i nsol vency; Count Xl X, negligent m srepresentation; and, Count
XX, unjust enrichnent.

Since | amrequired, at this stage, to accept as true
all factual avernments of the anended conpl aint, and since
dismssal is inproper unless it is clear that plaintiff cannot
possi bly prove the claimasserted; and since the anended
conpl ai nt has obviously been prepared with great care and skill,
| amsatisfied that, except for the issues discussed bel ow, the
nmotions to dismss |lack arguable nerit. Plaintiff may well be
unabl e to prove the clains being asserted, but he is entitled to
proceed wth the attenpt.

The potentially dispositive issues do require
di scussion. They are: (1) whether this court has jurisdiction
over the clains being asserted agai nst Peninsula Bank and Joseph
Mar zouca, in view of a forumselection clause in the docunent
setting forth Peninsula Bank’s role as escrow agent; (2) whether

plaintiff has standing to assert clains for conduct which



all egedly increased BFS's liability to defrauded investors; and
(3) whether plaintiff’s clains are barred by the doctrine of in

pari delicto.

|. The Forum Sel ection O ause

Entrust, one of the Bentley receivership entities,
entered into three “custodi an agreenents” with the defendant
Peni nsul a Bank, setting forth the terns under which the Bank was
to maintain a custody account for federally-insured CDs. Each
of these agreenents contained the follow ng forumsel ection
cl ause:

“This agreenment is governed by the |aws of

the state of Florida and by applicable

federal law. This agreenent binds you and

your heirs, personal representatives,

successors and assigns. You and [ Peninsul a

State Bank] agree that any |egal action

related to this agreenent shall be solely

determ ned by the federal or state courts

sitting in Date County, Florida. You and PSB

agree to irrevocably waive the right to trial

by jury in any action arising fromthis

agreenent.”

It is clear that this lawsuit is not an “action arising
fromthis agreenent.” A closer question is whether this |awsuit
constitutes a “legal action related to this agreenent.”

Peni nsul a contends that this action is “related to” the escrow
agreenent because, in its view, certain provisions of that
agreenent provide a conpl ete defense against the clains now being
asserted by the Receiver. According to Peninsula, the escrow

agreenents required Peninsula to carry out the instructions of
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Entrust, without any obligation to inquire into the propriety of
Entrust’s requests.

| have concl uded that the forumsel ection clause should
not be enforced, for several reasons. 1In the first place, the
| anguage “any |l egal action related to this agreenent” is |ess
preci se than the | anguage “any action arising fromthis
agreenent,” and it is reasonable to suppose that the contracting
parties intended the two phrases to have the sanme neaning. | am
thus led to conclude that this lawsuit is not covered by the
forum sel ection clause. Anbiguities should be resol ved agai nst
PSB, which drafted it.

| note also that, in Coastal Steel Corp. v. Tilghnman

Wheel abrator, Ltd., 709 F.2d 190 (3d G r. 1983), the Court stated

“a forumsel ection clause is presunptively valid and wll be
enforced by the forumunless the party objecting to its
enforcenent establishes (1) that it is the result of fraud or
overreaching, (2) that enforcenent would violate a strong public
policy of the forum or (3) that enforcenent would in the
particul ar circunstances of the case result in litigation in a
jurisdiction so seriously inconvenient as to be unreasonable.”

If, as plaintiff alleges, the escrow arrangenents between Entrust
and the Peninsula Bank were an integral part of the fraudul ent
activities of the Bentley entities, and Peninsula Bank tortiously

ai ded and abetted in the execution and prol ongation of the



fraudul ent schene, it would be contrary to public policy (of this
or any other forum) to permt the wongdoers to select the forum
in which their liability woul d be determ ned.

Finally, it is at |east arguable that Peninsul a Bank
shoul d be deened to have submtted to the jurisdiction of this
court by submtting a claimletter demandi ng attorneys’ fees
(pursuant to paragraph 8 of the custodi an agreenent) for

defending this action. See Travellers Int’'l AG v. Robinson, 982

F.2d 96, 99 & n.5 (3d Gr. 1992); Langenkanp v. Culp, 498 U S. 42

(1990).

The notion of the Peninsula Bank defendants to dism ss
for lack of jurisdiction will therefore be deni ed.

1. Standing

The defendants argue that plaintiff’s clains for
securities law violations, fraud, etc., are really the clains of
t he defrauded investors. It is undoubtedly true that persons who
were directly victimzed by the all eged sale of unregistered
securities under false pretenses, the alleged fraud, etc. have
clains against the parties directly involved, BFS, Entrust and
Robert Bentley. And, presunably, they woul d have cl ai ns which
they m ght assert against these defendants, for alleged
participation in the fraudulent schene and in its continuation.
But this does not nean that the plaintiff, as Receiver for BFS,

shoul d be precluded fromasserting that the defendants’ w ongful



conduct has rendered BFS |iable to the defrauded investors, thus
increasing the liabilities of BFS. So |ong as doubl e recoveries
are avoided, | see no reason why the Receiver should be precluded
from proceedi ng agai nst wongdoers who danmaged BFS by increasing
its liabilities, nmerely because, eventually, any recovery by the
Recei ver would enure to the benefit of the defrauded investors.

The Recei ver has been authorized to take control of al
of the assets of the receivership entities. As pleaded in the
amended conpl aint, the assets of the receivership entities
include their clains against these defendants. The Receiver has
control of these assets, and may seek to realize upon them O
course, any recovery which is ultimately distributed to the
defrauded investors will be credited against their clains, just
as any direct recoveries by the defrauded i nvestors agai nst these
def endants woul d be credited against the clains asserted by
plaintiff in this action.

[, In Pari Delicto

The defendants, understandably, contend that since
Robert Bentley and his conpanies, BFS and Entrust G oup conceived
and carried out the fraudul ent plan, they are precluded by the

doctrine of in pari delicto from conplaining agai nst other

all eged participants in the schene. | conclude, however, that
the plaintiff Receiver, as an innocent successor-in-interest,

does not suffer fromthe sane handicap. As the Third Grcuit



Court of Appeals has stated, the defense of in pari delicto

“loses its sting” when the bad actor is elimnated. See In re

Personal & Bus. Ins. Agency, 334 F.3d 239, 246 (3d Cr. 2003);

Oficial Comm of Unsecured Creditors v. R F. Lafferty & Co., 267

F.3d 340, 358 (3d Gr. 2001); EDCv. O Melveny & Meyers, 61 F.3d

17, 19 (9" CGr. 1994); but see Knauer v. Jonathan Roberts Fin.

Goup, Inc., 348 F.3d 230 (7" Gr. 2003).

Concl usi on

For all of the foregoi ng reasons, defendants’ notions
to dismss the conplaint will be denied, without prejudice to a
properly supported notion for summary judgnent, if justified by

the facts.
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ORDER

AND NOW this day of May 2004, upon
consi deration of defendants’ nmotions to dismss, |IT | S ORDERED
That the respective notions of Southeastern Securities
Inc., SFG Financial Services Inc., Theodore Benghi at and Casto
Edw n Rivera, and Peni nsul a Bank and Joseph Marzouca to di sm ss

plaintiff’'s first amended conpl aint are DEN ED.

John P. Fullam Sr. J.
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