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MVEMORANDUM AND ORDER

McLaughlin, J. August 24, 2004

The plaintiff alleges that the Boei ng Conpany
m sappropriated trade secrets and breached an inplied-in-Ilaw
contract involving aircraft wiring. Boeing noves for summary

judgnent on both clains.? The Court grants the notion.

Backgr ound

The plaintiff has been involved for nmany years in
efforts to identify aircraft wiring problens and wiring

mai nt enance safety practices. At issue in this case is a nanual

! The plaintiff identifies Boeing as Boei ng Corporation.
Boei ng states that its correct nane is the Boeing Conpany. For
t he purposes of this nenorandum the Court will refer to the
Boei ng Conpany as “Boeing” or “the defendant.”

The plaintiff originally named the foll ow ng
defendants: (1) Marion Bl akely, Adm nistrator of the Federal
Aeronautics Adm nistration (“FAA"); (2) Sean O Keefe,

Adm ni strator of the National Aeronautic and Space Adm nistration
(“NASA”); and (3) Boeing. The Court granted the FAA and NASA s
nmotion to dismss in April of 2003.



regarding aircraft wring (“the docunent” or “VWy Wre Type
Matters”) devel oped by the plaintiff.

The Agi ng Transport System Rul emaki ng Advi sory
Commttee (“ATSRAC’) is a formal standing commttee comm ssioned
by the Federal Aviation Admnistration (“FAA"). Several working
groups were a part of ATSRAC, made up of representatives of the
avi ation industry, associations, and governnent agencies. The
plaintiff was not a nenber of ATSRAC but has attended nunerous
nmeeti ngs and was a nenber of a few working groups.

One particular working group (“Wrking Goup 5") had
the goal of creating training sessions regarding the inspection,
mai nt enance, and repair of aircraft wiring systens. Pau
Lapwood, the chair of that group, created a draft curricul um
Boei ng’ s ATSRAC nenber, M chael Nancarrow, filled in as the chair
and comuni cated M. Lapwood’'s request for comments to the draft.
The plaintiff handed a copy of his Wy Wre Type Matters
docunent, in a manilla envel ope that was not marked, to M.
Nancarrow at the July 2000 ATSRAC neeting in response to the
request. Block Dep. Tr. at 137-39.

The docunent consists of six pages of text, fourteen
slides, and twenty-five pages of docunents, nost of which were
created by third parties. According to its introduction:

It is the intent of this paper to famliarize

t he audi ence with not only the history of

aircraft wiring insulating choices, but also to
point to the considerations that are becom ng
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nore significant daily; service life,

flammability, snoke generation, toxicity of

t hat snoke, tenperature ratings, abrasion

resi stances (particularly in mxing wire

types), and the concern for the devel opnent of

a Federal Aviation Adm nistration policy on the

resetting of circuit-breakers unique to certain

wire insulation types. The statenent that

“Wwreis wire,” wwll certainly be disproved by

the information contained herein, but nore

inportantly the value of the type of wre

chosen for the life of your aircraft, wll

becone even nore inportant.

Bl ock Dep. Exh. E at 1.

The plaintiff clains that Boeing used sone of the
material in this docunent in its training course. According to
the plaintiff, Boeing’s use of this material anmounted to a
m sappropriation of his trade secrets and a breach of an inplied-
in-law contract. At the Rule 16 conference in this case, the
plaintiff’s counsel infornmed the Court that the plaintiff did not
intend to bring the inplied-in-fact contract claimin the
conpl ai nt agai nst Boei ng, but only against the FAA and NASA
During the summary judgnent stage, however, the plaintiff
mai ntai ned its argunent that there was an inplied-in-law contract
t hat had been breached by Boei ng.

The defendant argues that the plaintiff took no steps
to keep the docunent confidential and, in fact, affirmatively
di scl osed the information in opinions contained in the docunent.
The defendant specifically contends that the plaintiff publicly

shared his docunent on several occasions and never alerted M.



Nancarrow or M. Lapwood that the docunent was a trade secret.
The plaintiff maintains that he handed his docunment to M.
Nancarrow for the inplied Iimted purpose of Wrking Goup 5 and

not for any use by Boeing in any of its training courses.

I1. M sappropriation of Trade Secrets Caim

A m sappropriation of trade secret claimis governed by

state law. See Rohm & Haas Co. v. Adco Chem cal Co., 689 F.2d

424, 429 (3d Gr. 1982). Either Washington or Pennsylvania state
| aw coul d apply here. A choice of |law analysis is not necessary,
however, because the law on this claimis not in conflict. The
parties do not dispute that Pennsylvania and Washi ngton trade
secret law are essentially the sanme for the purposes of this
motion. June 9, 2004 H'g Tr. (“H’'g Tr.”) at 5.

The parties agree that the elenments of a trade secret
claimare: “(1) the existence of a trade secret; (2)
communi cation of the trade secret pursuant to a confidential
relationship; (3) use of the trade secret, in violation of that

confidence; and (4) harmto the plaintiff.” See Mwore v. Kulicke

& Soffa Industries, Inc., 318 F.3d 561 (3d Cr. 2003). The

def endant argues that the plaintiff cannot prove any el enent of
the claim
The defendants rely on two nmain cases to support its

argunent. In Sears, Roebuck & Co. v. L-MMg. Co., 256 F.2d 517




(3d Cir. 1958), the Third Grcuit held that there was no inplied
agreenent of confidentiality when Sears gave custoners’ warranty
cards to L-M because L-M as a chain saw manufacturer, had a
business interest in the cards. There also was no restriction
pl aced on the delivery of the warranty cards. 1d. at 520. 1In a
Washi ngton case, the court held: “Gatuitous, unsolicited

di scl osure of information does not inpose upon a recipient a
contractual or fiduciary obligation not to disclose it.”

Mat chen, Inc. v. Aircraft Designs, Inc., 828 P.2d 73, 78 (Wash.

Ct. App. 1992), overruled in part on other grounds by Waterj et

Tech., Inc. v. FlowlInt'l Corp., 996 P.2d 598 (Wash. 2000).

The Court is persuaded by the defendant’s argunent.
The plaintiff admtted in his deposition that the information in
t he docunent was supposed to be incorporated into the FAA issued
training curriculum The plaintiff understood that that materi al
woul d become public. There is no confidentiality marking on the
docunent. At the oral argunent on the notion, counsel for the
plaintiff conceded that Boeing could have nade the docunent
public. “They could have debated it. They could have tal ked
about it. It could have been discussed with the FAA." Tr. p.
14. However, what they could not do was take it and use it. The
problemw th that argument is that the plaintiff never told
Boeing that. Even had they told Boeing that, it is questionable

that a trade secret that could have been nmade public is still a



trade secret. Counsel for the plaintiff conceded at oral
argunent that there is no evidence in the record that the
plaintiff told anyone at Boei ng about his desire that Boei ng not
use it itself. Tr. p. 14.

The defendant argues that in addition to failing to
keep the docunment confidential, the plaintiff actively and
publicly disclosed the information in the docunent. The Court is
al so persuaded by this argunent. Again, during the oral
argunent, counsel for the plaintiff was not able to point to
anything in the docunent that had not been previously disclosed
by the plaintiff in other fora. Tr. p. 27, p. 29.

The defendant al so makes strong argunments on the ot her
two el enents of the trade secret claim the docunent does not
contain a legally protectible trade secret; and there is
i nsufficient evidence that Boeing used or disclosed any
information fromthe docunent. The Court will not reach these
i ssues, however, because the failure to make out one el enent of

the m sappropriation of trade secret claimdefeats that claim

[l | nplied-in-Law Contract C aim

The Court stated above that at the Rule 16 conference,
counsel for the plaintiff said that he was not pursuing the
inplied-in-law contract clai magainst Boeing. |t appears that

the plaintiff changed his mnd during the litigation and did



argue this claimduring the summary judgnent stage. The Court
will not hold the plaintiff to the statenent made at the Rule 16
conference and has gone forward and eval uated the claim

The parties agree that the el enments of unjust
enrichnment are “benefits conferred on defendant by plaintiff,
appreci ati on of such benefits by defendant, and acceptance and
retention of such benefits under such circunstances that it would
be inequitable for defendant to retain the benefit w thout

paynment of value.” Styer v. Hugo, 422 Pa. Super. 262, 267 (Pa.

Super. 1993) (citations omtted); see also A legheny Gen. Hosp.

v. Philip Morris, Inc., 228 F.3d 429, 447 (3d Gr. 2000).

This claimis not made out here. The summary judgnent
record establishes that the plaintiff had no expectation of being
paid for use of the docunment and that, even if he had, Boeing
woul d have no way of know ng that.

An appropriate Order follows.
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ORDER

AND NOW this 24th day of August, 2004, upon
consi deration of the defendant’s Mdtion for Summary Judgnent
(Docket No. 39), and all responses thereto, and follow ng a
hearing held on June 9, 2004, IT IS HEREBY ORDERED t hat the
notion is GRANTED for the reasons stated in a nenorandum of
today’s date. JUDGMENT | S HEREBY ENTERED for the defendant,

Boei ng Conpany, and against the plaintiff, Edward B. Bl ock.

BY THE COURT:

MARY A. MCLAUGHLI N, J.



