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This litigation arises out of the suspension of Dezhra
Morrell and Raynond C evel and from Chi chester High School. The
other plaintiffs are the students’ nothers: Odessa Mrrell and
Beatrice Cleveland. In addition to the Chichester School
District, the plaintiffs have sued Superintendent M chael Col de,
Principal Janmes Donnelly, and Assistant Principal Jeff Nesbitt.

The defendants have noved to dism ss the conplaint. The

Court wll grant the notion in part and deny in part.

The Conpl ai nt

Raynond C evel and and Dezhra Morrell were students



attendi ng Chichester Hi gh School.' On or about April 23, 2004,
Raynond was attacked by anot her student. The other student
knocked Raynond to the floor and stonped and ki cked him causing
serious injuries to Raynond. Dezhra witnessed this attack and
attenpted to stop the other student from hurting Raynond. Conpl.
19 9, 11, 13.

Bot h Raynond and Dezhra were taken to the office and
confronted by Principal Donnelly who screaned and yelled at them
Beatrice C evel and and Odessa Mrrell cane to the school, and M.
Donnelly continued yelling at both the students and their
mot hers. 1d. 97 15-18.

M. Donnelly clainmed that the school was “his house,”
and told the students that they were suspended for 10 days. Wen
asked why the students were being suspended, M. Donnelly stated
that he was getting rid of all the “Trainer N ggers” several
times,? and told the plaintiffs to |eave his office. 1d. 1 19-
22, 25.

Ms. Morrell continued to ask M. Donnelly why the

! For the purposes of this nmotion to dismss, the Court

will accept all facts and allegations in the conplaint as true
and construe themin the |ight nost favorable to the plaintiff.
See Jordan v. Fox, Rothschild, OBrien & Frankel, 20 F.3d 1250
1261 (3d Cr. 1994) (citing Rocks v. City of Phil adel phia, 868
F.2d 644, 645 (2d Gr. 1989); D.P. Enters., Inc. v. Bucks County
Community College, 726 F.2d 943, 944 (3d G r. 1984).
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The plaintiffs are African-Anericans residing in
Trai ner, Pennsyl vani a.



students were bei ng suspended and requested the reason in
witing. M. Donnelly refused these requests. Assistant
Principal Nesbitt grabbed Ms. Morrell and forcefully renoved her
fromthe room Raynond was subsequently contacted and told that
hi s suspension was reduced to 3 days. 1d. Y 26-28, 30, 49.

Superi ntendent CGol de has been nade aware of the events
descri bed above and of M. Donnelly’s reference to African-
Anmerican students as “niggers.” M. Golde has refused to take
action on this information, or neet with Ms. Mirrell and M.

Cl evel and regarding the incident involving their children. 1d.
11 40-43.

There are four counts in the conplaint: (1) violation
of the plaintiffs’ due process rights; (2) violation of the
plaintiffs’ right to equal protection of the |laws; (3) negligent
and intentional infliction of enotional distress; and (4) assault
and battery brought by Ms. Morrell. Counts 1, 2, and 3 are
al | eged agai nst all individual defendants. Count 4 is alleged
agai nst Principal Donnelly and Assistant Principal Nesbitt.

Al though not |isted as a separate count, there are al so

all egations of violations of Titles VI, VIlI, and | X of the Gvil
Ri ghts Act of 1964, the Pennsylvania Constitution, and conspiracy
| aws.

The first three counts of the conplaint appear to be

brought by each of the plaintiffs in their own rights. At the



conference held in chanbers to discuss the notion to dismss,
counsel for the plaintiffs stated that he intended the foll ow ng
plaintiffs for each count: counts 1 and 2 — Ms. O evel and and Ms.
Morrell on behalf of Raynond and Dezhra; count 3 — Ms. C evel and
and Ms. Morrell in their owm rights and on behal f of Raynond and
Dezhra; count 4 — Qdessa Mrrell in her own right.

Al t hough the Chichester School District is listed in
the caption, it is not listed in any count of the conplaint. At
the conference in chanbers, counsel for the plaintiffs stated
that he intended the school district to be a plaintiff in the due

process and equal protection clains only.?

1. Analysis

The defendants have brought a nmulti-faceted notion to
dismss. As a threshold matter, they argue that (1) the parents
do not have standing to sue on their own behalf for the alleged
violation of their children’s rights; and (2) the mnor children,
t henmsel ves, lack the capacity to bring this suit. The defendants

are correct. Warth v. Seldin, 422 U S. 490, 499 (1975),

establishes that the parents lack standing to bring a claimfor

3 The caption of the conplaint names the individual

defendants in their official capacities. |In order to remain
consistent with counsel’s intentions, the court will only
consider the individual defendants in their official capacities
in counts 1 and 2 where the plaintiffs intended to nane the
school district as a party al so.



the alleged violation of their children’s rights. Under Federal
Rule of Cvil Procedure 17(b), the capacity to bring a suit is
determ ned by state law. Under Pennsylvania Rule of G vil
Procedure 2027, mnors nust be represented by their guardi ans who
may conduct the lawsuit on their behalf. This issue is noot,
however, because the plaintiffs concede this. The Court wll
deem the conplaint alleged such that it is consistent with the
plaintiffs’ intentions as di scussed above.

As to the substance of the clains, the defendants nove
to dismss all clains for failure to state a claim and/or
absolute or qualified immunity. They also claimthat the
plaintiffs may not recover punitive danmages for any of the

violations alleged in the conplaint.

A. Section 1983 d ai ns

The plaintiffs allege that their rights to due process
and equal protection were violated. The due process claim
survives against M. Donnelly and M. Golde but fails against M.
Nesbitt and the school district. The equal protection claim

fails against all defendants.

1. Due Process Caim

In Goss v. Lopez, 419 U. S. 565 (1975), the Suprene

Court described the process that is constitutionally required



where a student is suspended fromschool for ten days or less. A
student facing such a suspension nust receive “oral or witten
noti ce of the charges against himand, if he denies them an
expl anation of the evidence the authorities have and an
opportunity to present his side of the story.” Goss, 419 U S at
581. The Court will discuss the sufficiency of the conplaint as
to each defendant in turn.

The conplaint alleges sufficient facts to state a claim
for violation of the students’ right to due process against M.
Donnelly. M. Donnelly allegedly refused the repeated requests
of the boys and their nothers for the basis for the suspension.
Thi s conduct deprived the students of their rights to an
expl anation of the evidence against them Because (Goss requires
that the students receive, at m ninmum such an expl anation, the
claimfor deprivation of due process will not be di sm ssed.

The conplaint fails to state a cl ai m agai nst Assi st ant
Principal Nesbitt. H's conduct is nentioned only with regard to
his interaction with Ms. Murrell. He was not a deci sion-nmaker
W th respect to the suspension nor did he refuse to provide
notice or a chance to be heard to either Dezhra or Raynond. The
due process claimw |l be dismssed as to M. Nesbhitt with
prej udi ce.

M. CGolde can be liable individually for failing to

supervise M. Donnelly. The standard for such liability is



“actual know edge and acqui escence.” Baker v. Mnroe Township, 50

F.3d 1186, 1194 (3d Cr. 1995) (citing Rode v. Dellarciprete, 845

F.2d 1195, 1207 (3d Cr. 1988)). The conplaint alleges that M.
Gol de was notified of every aspect of the offending conduct, had
know edge of M. Donnelly’s actions, and refused to act on that
know edge. The allegations against M. CGolde are sufficient for
this early stage of the litigation

The standard for establishing the liability of the

school district was set forth in Monell v. Dep’'t of Soc. Serv. of

Cty of New York, 436 U S. 658, 694 (1978), in which the Suprene

Court held that nunicipalities can be sued under 8 1983 only
where there is a nmunicipal policy, or customwhich can be fairly
said to represent municipal policy, that causes the injury. See

al so Penbaur v. Cty of G ncinnati, 475 U S. 469, 481 (1986)

(“Municipal liability attaches only where the deci si onmaker
possesses final authority to establish municipal policy with
respect to the action ordered.”).

The conpl ai nt does not allege that an official policy
of the school district led to the due process violation; it
relies on M. CGolde’'s failure to act in this instance to
establish liability. The claimfails because it does not allege
that M. Col de possessed final authority to establish a nunici pal
policy or that his decision in this matter did establish such a

policy. It also fails to allege that this decision was part of a



series of simlar decisions establishing a custom The Court,
therefore, wll dismss the due process cl ai magainst the school

district wthout prejudice.

2. Equal Protection Cd aim

The Equal Protection clause of the 14'" Anrendnment “is
essentially a direction that all persons simlarly situated

should be treated alike.” City of Ceburne v. O eburne Living

Center, 473 U. S. 432, 439 (1985). An equal protection claimnust
allege that the plaintiffs were nenbers of a protected group, and
that they were purposefully discrimnated agai nst because of
their menbership in that group. “Discrimnatory purpose .
inplies that the decisionmaker . . . selected or reaffirned a
particul ar course of action at |least in part ‘because of,’ not
merely ‘in spite of,” its adverse effects upon an identifiable

group.” Pers. Adnmir of Mass. v. Feeney, 442 U S. 256, 279 (1979).

The conpl aint all eges discrimnatory purpose; but it
does not nane a group who received better treatnment than the
plaintiffs. Wthout alleging that another group of students was
receiving preferential treatnent, the plaintiffs cannot prove
that persons simlarly situated were not being treated alike.
The Court need not credit the conplaint’s bald assertion that

there was disparate treatnent. Mrse v. Lower Merion Schoo

Dist., 132 F.3d 902, 906 (3d Cr. 1997). The equal protection



claimis dismssed wthout prejudice.

3. Qualified I munity

The defendants have argued that M. Golde, M. Neshitt,
and M. Donnelly are entitled to qualified imunity from personal
l[tability for violations of 8§ 1983. The standard for qualified
immunity is “objective | egal reasonabl eness,” whether the actor
coul d have reasonably thought that his or her conduct did not

violate a constitutional right. Anderson v. Creighton, 483 U. S.

635, 639 (1987). The Court need not discuss M. Nesbitt’s
potential inmmunity because the Court will dismss the § 1983

cl ai magainst him The Court cannot find that M. Donnelly and
M. CGolde are entitled to qualified inmmunity at this early stage
of the litigation. The conplaint alleges conduct that a
reasonabl e Princi pal or Superintendent could not have thought was

constitutional.

B. Title VI daim

Title VI provides a private cause of action for

intentional discrimnation based upon race. Al exander V.

Sandoval , 532 U S. 276, 293 (2001). The sane burden-shifting
anal ysis used by the Suprene Court in Title VIl cases is used in
Title VI clainms based on discharge-like situations. Bryant v.

School Dist. No. | 38 of Garvin Cty, Oklahoma, 334 F.3d 928, 930




(10th Gr. 2003). Under this analysis, the plaintiffs have the
burden of pleading, and later proving, a prim facie case for
di scrimnation. Because the plaintiffs have failed to pl ead
sufficient facts to establish disparate treatnent, they have
failed to carry their initial burden. The plaintiffs Title VI

claimis dismssed w thout prejudice.

C. Title VII and Title I X d ains

The discrimnation alleged in the conplaint took pl ace
in an educational setting and was not alleged to be sex-based.
Title VII prohibits discrimnation in enploynent by enpl oyers
receiving federal funding. 42 U S C. 8 2000e. Title IX
prohi bits sex-based discrimnation in entities receiving federal
funding. 42 U S.C. 8§ 1681(a). Neither Title VII nor Title IXis
applicable to this case. The plaintiffs’ clains based on Title

VII and Title I X are dism ssed with prejudice.

D. Pennsyl vani a Constitutional d ains

I n paragraph 35 of the conplaint, the plaintiffs allege
that their Pennsylvania constitutional rights have been viol at ed.
The conplaint fails to specify under which section of the
Pennsyl vania Constitution their clainms arise. The plaintiffs
failed to rebut the defendants’ argument that plaintiffs are

bringing suit under Article I, Section 26 of the Pennsylvania

10



Constitution and, therefore, their claimis barred because there
is no private right of action under the Pennsylvani a
Constitution. 1In conference, counsel for the plaintiffs was
unabl e to provide guidance to the Court about the intended cause
of action for this claim Because the plaintiffs have failed to
oppose the defendants’ argunment on this claimor give the Court
gui dance regarding the intended claim the plaintiffs’

Pennsyl vani a constitutional claimis dismssed with prejudice.

E. Pennsyl vania Law Tort d ai ns

For the reasons stated below, the negligent infliction
of enotional distress claimw |l be dismssed inits entirety
with prejudice; the intentional infliction of enotional distress
claimw Il survive against M. Donnelly and be dismssed with
prejudice as to M. Nesbitt and M. Colde; and the assault and
battery claimw |l survive against M. Nesbitt and be dism ssed

with prejudice as to M. Donnelly.

1. Negligent Infliction of Enotional Distress

In order to state a claimfor negligent infliction of
enotional distress, one nust allege that he or she has sustained
enoti onal harm because he or she w tnessed physical harm done to
a famly menber due to the negligence of a third party.

Mazzagatti v. Everingham by Everingham 516 A 2d 672, 677 (Pa.

11



1986). The plaintiffs have not all eged a negligent act by the
defendants which is required for liability for negligent
infliction of enotional distress. This claim therefore, is

di sm ssed with prejudice.

2. Intentional Infliction of Enptional Distress

Pennsyl vani a courts have adopted the Restatenent
(Second) of Torts 8 46 as the m ninum el enments of a claimfor

intentional infliction of enoptional distress. Taylor v. Al bert

Einstein Medical Center, 754 A 2d 650, 652 (Pa. 2000). The Court

holds that the conplaint sufficiently alleges this elenent as to
M. Donnelly. It does not do so, however, as to M. Colde or M.
Nesbitt. According to the conplaint, M. Golde was not present
at the time that the events in the school office occurred, and
the plaintiffs do not allege that he inflicted enotional distress
upon them Simlarly, it is not alleged that M. Nesbitt said or
did anything wwth the intent to cause enotional distress to the
plaintiffs. The claimagainst Golde and Nesbitt is dism ssed

w th prejudice.

3. Assault and Battery

Battery is defined by Pennsylvania courts as harnful or

of fensive contact. Dalrynple v. Brown, 701 A 2d 164, 170 (Pa.

1997). An assault has been described as an action intended to

12



put a person into apprehension of an imedi ate battery.

Cuccinotti v. Ortman, 159 A 2d 216, 217 (Pa. 1960). Ms. Morrel

brings a claimof assault and battery against both M. Nesbitt
and M. Donnelly. The conplaint states that M. Nesbitt grabbed
Ms. Morrell without her consent and forcefully expelled her from
the office. These allegations are sufficient to establish a
claimof assault and battery against M. Nesbitt.

Wth respect to M. Donnelly, the claimfails. M.
Donnelly is not alleged to have actually touched Ms. Morrell, nor
did he act to put her into apprehension of an i nmedi ate battery.*

This claimis dism ssed with prejudice.

4. |l munity for the All eged Torts

Ceneral ly, local agency enpl oyees are given the sanme
immunity fromtort liability for actions conducted within the

scope of enploynent as the | ocal agency itself. 42 PA Cons.

STAT. 8§ 8545. In cases of “willful msconduct,” that imunity
does not apply. “WIIful msconduct” in this context has been
defined as “intentional tort.” Delate v. Kolle, 667 A 2d 1218,

1221 (Pa. Commw. Ct. 1995). Because the alleged intentional

infliction of enotional distress, assault, and battery are

4 Donnelly’s screaming is insufficient to establish
l[tability for assault w thout the addition of sonme form of
physi cal action that threatens danger. Cucinotti, 159 A 2d at
217.
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intentional torts, qualified imunity does not apply.?®

H. Conspiracy daim

The conspiracy allegations in the conplaint are stated
in a conclusory manner. There are no facts that substantiate how
the parties conspired, when the parties conspired, for how | ong
the parties conspired, and how they intended to inplenent their
plan to deprive the plaintiffs of their constitutional or
statutory rights. This Court need not accept the plaintiffs’
bal d assertions of conspiracy when ruling on a notion to dism ss
under Federal Rule of Civil Procedure 12(b)(6). Mrse, 132 F. 3d
at 906. Because there are insufficient facts in the conplaint to
support the conspiracy clains, those clains are dism ssed with
prej udi ce.

An appropriate Order foll ows.

> The claimfor negligent infliction of enotional

distress is dismssed and the Court need not deci de whet her or
not immunity would extend to that tort. The Court also need not
deci de whether CGolde is entitled to absolute imunity due to his
position as a high public official because all tort clains

agai nst Gol de have been di sm ssed.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEZHRA MORRELL, et al. : ClVIL ACTI ON
Plaintiffs
V.
CH CHESTER SCHOCL DI STRI CT,

et al., :
Def endant s : NO. 04- 2049

ORDER
AND NOWthis 17th day of August, 2004, upon
consideration of the defendants’ Mdtion to D smss (Docket No. 7)
and the plaintiffs’ opposition thereto, and foll ow ng argunent on
the notion held in chanbers on July 28, 2004, IT IS HEREBY
ORDERED that said notion is granted in part and denied in part.
| T 1S FURTHER ORDERED THAT:
1. The Court will deem the conpl ai nt pleaded such that:
a. Count 1 and Count 2 are brought by Odessa Morrell and
Beatrice Cl evel and on behalf of their sons Dezhra
Morrell and Raynond O evel and agai nst the defendants
Janes Donnel ly, Jeff Nesbitt, and M chael Golde in
their individual and official capacities, and the
Chi chester School District.
b. Count 3 is brought by Odessa Mrrrell and Beatrice
Cl evel and on their own behal f and on behal f of their

sons Dezhra Mrrell and Raynond C evel and agai nst the



def endants Janes Donnelly, Jeff Nesbitt, and M chael
Golde in their individual and official capacities, and
t he Chi chester School District.

C. Count 4 is brought by Odessa Mrrell against Janes
Donnel ly and Jeff Nesbitt in their individual
capacities.

The plaintiffs’ due process claimis dismssed agai nst Jeff

Nesbitt with prejudice; it is dismssed as to the Chichester

School District without prejudice; it is not dismssed as to

Janes Donnelly and M chael Gol de.

The Court dism sses, without prejudice, the plaintiffs’

equal protection and Title VI clains in their entirety.

The Court dism sses, with prejudice, the plaintiffs Title

VIl, Title I X, negligent infliction of enotional distress,

conspiracy clains, and the plaintiffs’ clains arising under

t he Pennsyl vani a constitution.

The Court dism sses all Pennsylvania |law tort cl ai ns agai nst

t he Chi chester School District upon agreenent of the

Plaintiffs.

The tort clains against the individual defendants are

dismssed in part as follows. The claimfor intentional

infliction of enotional distress is dismssed as to Jeff

Nesbitt and M chael Golde with prejudice, but is not

di sm ssed as to Janes Donnelly; and the assault and battery

clains are dismssed with prejudice as to Janes Donnelly but



are not dismssed as to Jeff Nesbhitt.

BY THE COURT:

Mary A. McLaughlin, J.



