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VEMORANDUM AND ORDER

J. M KELLY, J. July , 2004
Presently before the Court is a Motion to Dismss filed by
Def endant Vincent J. Funo ("Defendant” or *Senator Funp”)
requesting dismssal of the “Second Cause of Action” from
Plaintiff Robert Mulgrew s (“Plaintiff”) Conplaint, which
consi sts of clains made under the Pennsylvania Constitution and a
state law claimfor intentional infliction of enotional
distress,! Plaintiff’'s Response to Defendant’s Mtion to Dismss,
and Defendant’s Reply thereto.?
At issue in this Motion are Plaintiff’s clains under the

Pennsyl vania Constitution. Plaintiff alleges that his

! Plaintiff’s Conplaint also consists of a “First Cause
of Action,” which is a 42 U S. C. 8 1983 claimalleging viol ations
of Plaintiff’s civil rights. Plaintiff’s First Cause of Action
is not contested in this Mtion and remains before the Court.

2 In his Response, Plaintiff consents to the Court’s
dism ssal of his claimfor intentional infliction of enotional
di stress, however, in all other respects, Plaintiff requests that
Defendant’s Motion to Dism ss be denied. Accordingly, by
agreenent of the parties, Plaintiff’s claimfor intentional
infliction of enotional distress is D SM SSED



termnation from Defendant’s enpl oynent was retaliatory and
“violated Plaintiff’s rights to free speech and due process of

| aw under the Pennsylvania Constitution,” rights which Plaintiff
bel i eves are protected, respectively, by Article I, Section 7,3
and Article I, Section 1% of the Pennsylvani a Constitution.

(See Conmpl., ¢ 31.) For the follow ng reasons, Defendant’s

Motion to Disnmss i s GRANTED

. BACKGROUND

As the Court will focus solely on whether Plaintiff can

3 Article I, Section 7 states, in pertinent part:

The printing press shall be free to every
person who nmay undertake to exam ne the
proceedi ngs of the Legislature or any branch
of government, and no | aw shall ever be nade
to restrain the right thereof. The free
comuni cation of thoughts and opinions is one
of the invaluable rights of man, and every
citizen may freely speak, wite and print on
any subject, being responsible for the abuse
of that liberty.

Pa. Const. Art. |, 8 7.
4 Article |, Section 1 states:

All men are born equally free and

i ndependent, and have certain inherent and

i ndef easi ble rights, anong which are those of
enj oyi ng and defending |life and |iberty, of
acquiring, possessing and protecting property
and reputation, and of pursuing their own
happi ness.

Pa. Const. Art. |, 8§ 1.



establish a claimagai nst Defendant for violating specific
provisions of Article |I of the Pennsylvania Constitution w thout
any existing affirmative | egislation, we dispense with a ful
recitation of the facts. At this procedural juncture, we accept
as true the following facts as alleged by Plaintiff in his
Conpl ai nt .

Plaintiff was enpl oyed by Defendant, a Pennsylvania state
senator, for over nine years. (Conpl., 1Y 5, 15, 22.) 1In
advance of an inpendi ng Pennsyl vani a gubernatorial primry,
Plaintiff and Defendant attended a cocktail party organi zed by
t he Phil adel phia Denocratic Cty Commttee. (ld. at Y 15, 17.)
When Plaintiff entered the cocktail party, then-gubernatori al
candi date Edward G Rendell handed Plaintiff a canpaign sticker
readi ng “RENDELL GOVERNOR.” (1d. at § 18.) Subsequent to
Plaintiff placing this sticker on his jacket |apel, Defendant
approached Plaintiff and demanded that Plaintiff renove such
sticker. (ld. at 7 19, 20.) VWhen Plaintiff did not conply
wi t h Defendant’ s demand, Defendant told Plaintiff that his
enpl oynment in Defendant’s office was termnated. (ld. at § 22.)

Plaintiff contends that this term nation took place before a
| arge crowd that included many of Plaintiff’s friends and
col l eagues, and resulted in Plaintiff’s enbarrassnent, enotional

harm and loss of, inter alia, wages, nedical insurance, and

retirement benefits. (l1d. at Y 26, 28, 29.)



Plaintiff seeks both nonetary and equitable relief,
i ncl udi ng conpensat ory danages, punitive danages, reinstatenment
to his fornmer enploynent position, and reasonable attorneys’ fees

and costs.

1. STANDARD COF REVI EW

VWhile Plaintiff’s Second Cause of Action involves a matter
of state law, procedurally this case is governed by federal |aw

Hanna v. Pluner, 380 U. S. 460, 473-74 (1965).

Federal Rule of G vil Procedure 12 provides that a party may
nove to dismss for failure to state a cl ai mupon which relief
can be granted. Fed. R Cv. P. 12(b)(6). Wen review ng a
nmotion to dismss pursuant to Rule 12(b)(6), the Court nust
accept the non-novant’s wel |l -plead avernents of fact as true and
view all inferences in the |light nost favorable to the non-noving

party. Angelastro v. Prudential -Bache Securities, Inc., 764 F.2d

939, 944 (3d Cir. 1985); Society Hill CGvic Assoc. v. Harris, 632

F.2d 1045, 1054 (3d Cr. 1980); Abbdulaziz v. City of

Phi | adel phia, No. 00-5672, 2001 U S. Dist. LEXIS 16972, at *4

(E.D. Pa. Cct. 18, 2001). A notion to dismss is appropriate

only when the novant establishes that he is entitled to judgnent
as a matter of law and there exists “no set of facts in support
of his [plaintiff’s] clains which would entitle himto relief.”

Ford v. Schering-Plough Corp., 145 F.3d 601, 604 (3d G r. 1998);




Schrob v. Catterson, 948 F.2d 1402, 1405 (3d Cr. 1991). The

court does not “inquire whether the plaintiffs will ultimtely
prevail, only whether they are entitled to offer evidence to

support their clains.” Nam v. Fauver, 82 F.3d 63, 65 (3d Cr

1996) .

I11. DI SCUSSI ON

In view of Plaintiff’s allegations and relief sought, the
difficult issue before the Court is whether there exists a direct
right of action for both noney damages and equitable relief
agai nst a state governnent official for violations of Article |
of the Pennsylvania Constitution. The parties disagree as to
whet her, under Pennsylvania law, Plaintiff can establish a claim
agai nst Defendant for a violation of Article I of the
Pennsyl vania Constitution in the absence of any affirmative

| egi sl ati on.

A Novel |ssue of State Law

After extensive research, we found that the issue of whether
a direct right of action exists under Article I of the
Pennsyl vani a Constitution is unclear under Pennsylvania case | aw.

See e.qg., Curran v. Southeastern Pennsylvania Trans. Authority,

No. 01-2593, 1999 U S. Dist. LEXIS 521, at *4 (E.D. Pa. Jan. 21,

1999) (finding that whether a private cause of action exists under



Article I, Section 7 of the Pennsylvania Constitution is a

difficult and unsettled issue of state law); see also G ahamv.

Cty of Philadel phia, No. 01-2593, 2002 U. S. Dist. LEXI S 13201

(E.D. Pa. July 17, 2002)(sane).?>

As recently as July 2002, the Commonweal th Court of
Pennsyl vania sitting en banc faced a simlar issue, with regard
to noney danages only, and was unable to find any case where such

a cause of action was recognized. See Robbins v. Cunberl and

County Children & Youth Servs., 802 A 2d 1239, 1244 (Pa. Commw.

Ct. 2002)(en banc)(stating that research has not reveal ed whet her
there exists a direct right of action for noney danages agai nst
government officials for violations of the Pennsylvani a
Constitution). Due to this unsettled issue of |law, as to whether
such a direct right of action exists, we believe a state court is
better equi pped to determ ne the causes of action that may be

derived fromthe Pennsylvania Constitution. See Trunp Hotels &

Casi no Resorts, Inc., v. Mrage Resorts Inc., 140 F.3d 478, 487

(3d Cir. 1998) (explaining that the interpretation of a state
constitution is best perforned by the state court). W therefore
decline to exercise supplenental jurisdiction over the state

constitutional clains remaining in the Second Cause of Action of

5 Thr oughout this opinion we describe Plaintiff’s state
constitutional clains as seeking a “direct right of action” or a
“direct cause of action” and avoid the use of the equival ent
phrase “private right of action” for clarity purposes only.

6



Plaintiff’s Conplaint because they present novel issues of state
law. See 28 U.S.C. § 1367(c)(1).

While we decline to exercise jurisdiction, we neverthel ess
find that there is a dearth of case lawin this district
di scussing the scope of direct causes of action under Article |
of the Pennsylvania Constitution and distinguishing those cases
consi dered by the Pennsylvania courts inferring that a direct
cause of action exists. Accordingly, we review the Pennsyl vania
court decisions that have led us to conclude that the matter
before us presents novel issues of state |aw

Def endant contends that “Pennsylvania s state and federal
courts have conclusively decided that no private cause of action
exi sts” under Article I, Sections 1 and 7 of the Pennsylvani a
Constitution. Wile Defendant cites several Pennsylvani a federal
district court cases in support of this argunent, the rel evant
case law cited by Defendant does not persuade this Court that
jurisdiction is appropriate under the facts before us. Defendant
cites the followng federal district court cases in support of

this argunent: Sabatini v. Reinstein, No. 99-2393, 1999 U. S

Dist. LEXIS 12820, at *6-7 (E.D. Pa. Aug. 20, 1999); Lees v. West

G eene School Dist., 632 F. Supp. 1327, 1335 (WD. Pa. 1986);

Pendrell v. Chatham College, 386 F. Supp. 341, 344 (WD. Pa.

1974); Holder v. Gty of Allentown, No. 91-240, 1994 U. S. Dist.

LEXIS 7220, at *3 (E.D. Pa. May 27, 1994). Each of these cases



cited by Defendant rely upon one ruling of the Superior Court of

Pennsyl vani a, Western Pa. Socialist Wrkers 1982 Canpaign V.

Conn. Ceneral Life Ins. Co., 485 A.2d 1 (Pa. Super. Ct. 1984),°

which is inapposite to this matter, as we will explain bel ow
Significantly, Pennsylvania courts are not bound by the decisions
of the |ower federal courts construing Pennsylvania | aw. See

Radar v. Pennsyl vani a Turnpi ke Conmi ssi on, 407 Pa. 609, 615

(1962) .

In the case before us, we have a private plaintiff suing a
public official directly under Article | of the Pennsylvani a
Constitution for both noney damages and equitable relief. As we
wll explain, case law reveals that the type of relief sought,
nmonet ary versus equitable, and the status of the defendants
i nvol ved, private versus state actors, are decisive factors for
t he Pennsylvania courts in finding a direct cause of action under

Article I, Sections 1 and 7 of the Pennsylvania Constitution.

C. Western Pa. Socialist Wrkers

In Western Pa. Socialist Wrrkers, a political commttee

undertook to dissem nate information and obtain the necessary

signatures at a privatel y-owned shopping center in hopes of

6 O the Pennsylvania state court cases cited by
Def endant, Western Pa. Socialist Wirkers is the only case that
specifically addresses a direct right of action under Article |
of the Pennsylvania Constitution.
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qual i fying a gubernatorial candidate for the election ballot.

Western Pa. Socialist Woirkers 485 A.2d at 2. As the owner of the

mal | had a pre-existing, nondiscrimnatory policy that banned al
forms of political activity on its property, menbers of the
committee were denied perm ssion to dissem nate information and
collect signatures in the mall. 1d. These conmttee nenbers
filed a conplaint in equity seeking an order which would enjoin
the owner fromenforcing its ban on their political activities.
Id. at 2-3.

In affirmng the trial court’s decision that a privately-
owned mall could constitutionally ban political activity, the

Superior Court of Pennsylvania s holding in Western Pa. Soci al i st

Workers addresses suits in equity and clearly only suits agai nst
private defendants in finding that Article I, Section 7 “is not a
sel f-executing, affirmative declaration that individuals my
exercise the right of free speech wherever they choose and in
derogation of the rights of private property owners.” See id. at
5 (enphasi s added).

The facts of Western Pa. Socialist Wrkers are

di stingui shable fromthose before this Court and, therefore, |end
support for this Court’s decision to decline jurisdiction. In

Western Pa. Socialist Wrkers, a private-owner of a shopping mal

def ended against plaintiffs’ Pennsylvania constitutional

chall enges to its pre-existing policy, whereas here, Senator



Funo, a public official, defends against Plaintiff’s allegations

that Senator Funp’s inpronptu actions were in violation of
Plaintiff’s rights under the Pennsylvania Constitution. A

further distinction in Western Pa. Socialist Wrkers is that the

plaintiffs sought an injunction, an equitable renmedy, whereas in
the instant matter, by requesting noney damages in addition to
reinstatenent to his former enploynment position, Plaintiff seeks
relief both in law and equity.

As the defending parties and relief requested in the matter

before this Court are unlike those in Western Pa. Soci ali st

Workers, as evidenced by the Superior Court’s focus on private

actor defendants only, any reliance on Western Pa. Soci ali st

Wrkers is m spl aced.

A reasonable inference fromPlaintiff’s allegations agai nst
Def endant “in his adm nistrative capacity for actions taken in
his supervisory role over enployees” is that Plaintiff contends
t hat Defendant was acting in his capacity as a state actor, and
as a state actor, his actions in termnating Plaintiff
constituted state action.

The plaintiffs in Western Pa. Socialist Wrkers argued that

t he defendant’ s shopping mall should be considered a state actor
because malls serve a public function. |[d. at 8 The plaintiffs
al so contended that the “state action” requirenent for clains

under the federal right to free speech would be | ess stringent
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under the state right to free speech of Article I, Section 7, and
for that reason, their Pennsylvania constitutional clainms should
be reviewed on the nerits. 1d. at 5. Unconvinced that the

def endi ng shopping nmall was in any way a state actor, the
Superior Court analyzed the plaintiffs’ clains as clains against
a purely private party.

The Superior Court did, however, then engage in the academc
exerci se of analyzing the Pennsyl vania Suprenme Court’s treatnent
of Article I, Section 7 of its state Constitution, and it
conpared this treatnent to the federal right to free speech. 1In
doi ng so, the Superior Court expressed that Pennsylvania' s
Suprene Court has inplicitly suggested that both the federal and
state constitutional provisions require “state action.” See id.

at 6 (explaining Brush v. Pennsylvania State University, 414 A 2d

48 (Pa. 1980) (finding under federal constitutional |aw only)).
The Superior Court’s analysis suggests that a clai munder Article
|, Section 7 of the Pennsylvania Constitution that involves
“state action” could survive a Pennsylvania court’s review on the
merits. However, without a clear answer, this Court declines to

specul ate on unsettled matters of state | aw.

D. Perm ssible Direct Actions under Pennsylvania s Constitution
Qur research has found only two other Pennsylvania state

court cases that provide sone support for a direct right of

11



action under Article I of the Pennsylvania Constitution. First,
in 1903, the Pennsyl vania Suprene Court upheld the issuance of an
i njunction based on a violation of Article I, Section 1 because
“this clause, unlike many others in the Constitution, needs no
affirmative legislation, civil or crimnal, for its enforcenent

inthe civil courts.” Erdman v. Mtchell, 56 A 327, 331 (Pa.

1903). Second, in 1994, by adopting a test for clainms brought
directly under Article I, Section 1 of the Pennsylvania
Constitution to analyze, and ultimately deny, a plaintiff’s claim
for equitable relief to protect his reputation, the Pennsylvani a
Suprene Court inplicitly recognized the existence of such a

claim R. v. Commponwealth of Pa., Dept. of Public Wlfare, 636

A . 2d 142, 152-53 (Pa. 1994). Wiile these cases seemto indicate
that direct causes of action nmay prevail under the Pennsylvania
Constitution, the plaintiff in each case was not suing a
governnment official and requested equitable relief only,
therefore, we are w thout proper guidance to make a determ nation
in this case wherein Plaintiff seeks both equitable and nonetary

relief froma governnent official

V. CONCLUSI ON
The exi stence of a direct right of action for both noney
damages and equitable relief against a governnment official for

violations of Article | of the Pennsylvania Constitution is an

12



unsettled i ssue of state law, and we believe that the

Pennsyl vani a state courts would be better equi pped to decide
novel issues of state law. W therefore decline to exercise
suppl enmental jurisdiction over the constitutional clains
remaining in Plaintiff’s Second Cause of Action. Accordingly,

t hey are DI SM SSED W THOUT PREJUDI CE.

13



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT MJULGREW : ClVIL ACTI ON
Pl aintiff, :

V.
VINCENT J. FUMD, individually as a :
Pennsyl vani a State Senat or, :
Def endant . : No. 03-CV-5039
ORDER

AND NOW this day of July, 2004, in consideration of
the Motion to Dismiss Plaintiff’s Second Cause of Action (“Mtion
to Dismss”) filed by Defendant Vincent J. Funo (“Defendant”),
Plaintiff Robert Mulgrews (“Plaintiff”) Response to Defendant’s
Motion to Dismiss, and Defendant’s Reply thereto, it is ORDERED
that Defendant’s Mdtion to Dismss (Doc. No. 3) is GRANTED:

1. By agreenent of the parties, Plaintiff’s claimin his
Second Cause of Action for intentional infliction of enotional
distress is DI SM SSED; and

2. As the court declines to exercise suppl enental
jurisdiction over the state constitutional |aw clains,
Plaintiff’s clains in his Second Cause of Action for violations
of the Pennsylvania Constitution are DI SM SSED W THOUT PREJUDI CE.
Plaintiff’s clains in his First Cause of Action, however, renain

before the Court.

BY THE COURT:

JAMES M3 RR KELLY, J.



