I N THE UNI TED STATES DI STRI CT COURT
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Pl aintiff, :
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KENNETH L. BARI TZ, et al., :
Def endant s. ) No. 02-7929

VEMORANDUM AND ORDER

J. M KELLY, J. July 29, 2004
Presently before the Court is an Anmended Motion for C ass
Certification (“Mdtion for Certification”)(Doc. No. 57) filed by
WlliamH Daniels (“Plaintiff”), a Response in Qpposition to
Plaintiff’s Motion for Certification (Doc. No. 62) filed by
Kat hl een Wbodward, M chael Wodward, Wodward Properties, Inc.,
and Wnnefield Terrace Associates (“Landlord”), a Response in
Qpposition to Plaintiff’s Mtion for Certification (Doc. No. 64)
filed by Kenneth L. Baritz (“Baritz”), a Reply in Further Support
of the Motion for Certification (Doc. No. 67) filed by Plaintiff,
Sur-replies (Doc. Nos. 68, 69) filed separately by Landl ord and
Baritz (collectively “Defendants”), and Suppl emental Motions
(Doc. Nos. 75, 76) filed separately by Defendants pursuant to
this Court’s order of May 24, 2004, which further address the

Motion for Certification,? Plaintiff’s respective Responses (Doc.

! Both Landl ord and Baritz al so nove for partial summary
judgnent in their supplenental notions filed pursuant to court
order. As we construe these notions as suppl enental nenoranda to
the Motion for Certification, Landlord’'s Motion for Parti al
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Nos. 78, 79), and Baritz's Reply (Doc. No. 80) thereto.

|. The dass Definition

Plaintiff seeks to certify a class pursuant to Federal Rule
of GCivil Procedure 23 conposed of all persons who within the past
ei ght years “sustai ned danages as a result of renting (and/or who
guaranteed rental of) apartnents fromthe Landl ords and who were
subj ected by defendants to one or nore illegal, unfair or
ot herwi se i nproper practices in connection with such rentals.”?
The C ass definition then goes on to give the foll ow ng ei ght
exanpl es of allegedly inproper practices: (1) failing to properly
account for security deposits; (2) requiring illegal security
deposits upon renewal ; (3) failing to tinely place security
deposits in designated accounts and/or to deposit themin
approved financial institutions as required by lawto identify
such accounts and failing to pay interest and penalties to

tenants as required by law in connection therewith; (4)

Summary Judgnent (Doc. No. 75) and Baritz’s Mdtion for Partial
Summary Judgnent (Doc. No. 76) are DI SM SSED W THOUT PREJUDI CE

2 Plaintiff also brings this action on behalf of the
foll owi ng two sub-cl asses, the “Extorted Sub-C ass” and the
“Letter Sub-Class.” In pertinent part, the “Extorted Sub-C ass”

consists of “all C ass nenbers who rented apartnents fromthe
Landl ords during the C ass Period who were wongfully extorted .
: by neans of unjustified eviction . . . to pay noney . . . not
owed,” and the “Letter Sub-C ass” consists of all C ass nenbers
who, during the one year prior to the filing of this Conplaint
were sent letters simlar to Exhibit C”
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i nproperly deducting fromsecurity deposits noney to which
Landl ord was not entitled; (5) inproperly and unilaterally
increasing rent in renewal ternms; (6) inposing illegal penalties
in the guise of “late charges”; (7) failing to tinely return to
tenants security deposits, interest and penalties; and (8) filing
and pursuing unjustified eviction proceedi ngs.

In their opposition to the Mdtion for Certification,
Def endants point out the anorphous nature of the putative class
described. W are not satisfied that the proposed C ass
definition, which also applies to the two Sub-C asses, is
adequate. The references to “sustai ned damages as a result of
renting” and “subjected by defendants to one or nore illeqgal,
unfair or otherw se inproper practices” exenplify that the d ass
definition is too indefinite. And, where nenbership in the cl ass
i s based upon subjective considerations applicable to each
potential class nenber, as it is here, the class is sinply too

anor phous for recognition as a class. See, e.q., Ronor Pharnacy,

Inc. v. McKesson & Robbins Drug Co., No. 74-4901 (S.D.N. Y. July

18, 1975)(unreported). “The proposed class may not be
“anor phous, vague, or indetermnate’ and it nust be
‘adm ni stratively feasible to determ ne whether a given

individual is a nenber of the class.’”” Mieller v. CBS, Inc., 200

F.R D 227, 233 (WD. Pa. 2001); see also Manual for Conplex

Litigation (Fourth) § 21.222 (stating that a class definition




“must be precise, objective, and presently ascertainable”).
Plaintiff’s Cass definition is not precise, objective, nor is it
presently ascertai nabl e.

A class definition will be rejected when it requires
addressing the central issue of liability in the case. Black v.

Premier Co., No. 01-4317, 2002 U S. Dist. LEXIS 26461, at *17

(E.D. Pa. Aug. 13, 2002). \Wether a particular individual is or
is not included in the Cass wwuld be a difficult and tinme-
consum ng process, involving the presentation of evidence in each
case. Therefore, we reject the overall C ass definition because
it requires the Court not only to determ ne damages, but also to

determine liability.

I1. Plaintiff as O ass Representative

To obtain class certification Plaintiff nust establish that
t he proposed O ass, and each of the proposed Sub-C asses, satisfy
all four of the prerequisites of Federal Rule of Cvil Procedure
23(a) — nunerosity, commonality, typicality, and adequacy of

representation. See Fed. R Gv. P. 23(a). Followng a

conference on March 24, 2004 an order by this Court issued
requesting that Defendants supplenent their responses to
Plaintiff’s Mdtion for Certification, and in doing so, address
whet her or not Plaintiff, in light of a “Judgnent by Agreenent”

in an underlying matter, can proceed in this matter. After a



t horough review of the papers before us, we find that even if the
Cl ass were maintainable under its current definition, which it is
not, Plaintiff is not the proper C ass representative since the
facts of his case are distinct and there are uni que defenses due,
in part, to Plaintiff’s agreenent to have judgnment entered
against himas a result of an October 2002 eviction proceedi ng
instituted by Landlord for his admtted failure to pay rent. W
find that Plaintiff fails the typicality requirenent of Rule
23(a).

“A proposed class representative is not typical if the
proposed representative has a uni que defense that threatens to

play a magjor role inthe litigation.” King v. Arrow Fin. Servs.

LLC, No. 02-0867, 2003 U.S. Dist. LEXIS 13259, at *13 (E. D. Pa.
July 31, 2003). Plaintiff’s individual circunmstance is markedly
different fromthat upon which the clainms of the other putative
Cl ass nenbers presunmably arise. Plaintiff’s claimarises from
his rental of certain property pursuant to a Lease Agreenent.

Due to his admtted breach of the Lease terns, nanely the failure
totinmely pay rent, Baritz issued a Notice to Vacate due to this
nonpaynent of rent on Septenber 25, 2002. In connection with
that Notice, a hearing was held on Cctober 17, 2002, and
thereafter, Plaintiff agreed to have judgnent, inclusive of late
and attorney fees, entered against him Plaintiff admts that he

has been late with his rent on several occasions, that Landlord



had the right to charge hima late fee, that Landlord had the
legal right to initiate eviction proceedi ngs against him that he
did not have the noney at that tinme to bring his rent current,
t her eby weakeni ng his argunent concerning the 5-day cure period
at issue, that he agreed to have judgnent entered against himin
connection with the Notice that serves as the basis for the
Letter Sub-C ass, for the past rent, |late charges and | egal fees,
that even after this hearing he was late in his rent and that
Baritz never charged himdirectly for any fees. While the nerits
of the case are not before the Court at this stage, enough facts
have been revealed to nake it quite obvious that Defendants have
substantial defenses to Plaintiff’'s clainms. The clains of the
Cl ass shoul d not be prejudiced by weaknesses in Plaintiff’s own
case.

For essentially these sane reasons, this plaintiff would
not, in ny view, be an adequate representative of any of the
Cl asses suggested. Plaintiff has sinply failed to sustain the

m ni mal burden upon himto justify class certification.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM H. DANI ELS, : ClVIL ACTI ON
Pl aintiff, :
V.

KENNETH L. BARITZ, et al., :
Def endant s. : No. 02-7929

ORDER

AND NOW this 29th day of July, 2004, in consideration of
an Amended Motion for Cass Certification (“Mtion for
Certification”)(Doc. No. 57) filed by WIlliamH Daniels
(“Plaintiff”), a Response in Cpposition to Plaintiff’'s Mdtion for
Certification (Doc. No. 62) filed by Kathleen Wodward, M chael
Whodwar d, Wodward Properties, Inc., and Wnnefield Terrace
Associ ates (“Landlord”), a Response in Qpposition to Plaintiff’s
Motion for Certification (Doc. No. 64) filed by Kenneth L. Baritz
(“Baritz”), a Reply in Further Support of the Mtion for
Certification (Doc. No. 67) filed by Plaintiff, Sur-replies (Doc.
Nos. 68, 69) filed separately by Landlord and Baritz
(collectively “Defendants”), and Suppl enmental Motions (Doc. Nos.
75, 76) filed separately by Defendants pursuant to this Court’s
order of May 24, 2004, which further address the Mdtion for
Certification, Plaintiff’s respective Responses (Doc. Nos. 78,
79), and Baritz's Reply (Doc. No. 80) thereto, it is ORDERED

1. Plaintiff’s Anmended Motion for Class Certification

(Doc. No. 57) is DEN ED;



As we construe it as a suppl enental nenorandumto the
Motion for Certification, Landlord' s Mtion for Parti al
Summary Judgnent (Doc. No. 75) is DI SM SSED W THOUT
PREJUDI CE; and

As we construe it as a supplenental nenorandumto the
Motion for Certification, Baritz's Motion for Partial
Summary Judgnent (Doc. No. 76) is DI SM SSED W THOUT
PREJUDI CE.

BY THE COURT:

JAMES M3 RR KELLY, J.



