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Presently before the Court are cross-notions for sumrary
judgment filed by Plaintiff Aiver Johnston (“Johnston” or
“Plaintiff”) and Defendant Hartford Life and Accident |nsurance
Conmpany (“Hartford” or “Defendant”) relating to Plaintiff’s claim
under the Enpl oyee Retirenent |Incone Security Act of 1974, 29
US C 8§ 1001, et seq. (“ERISA"), that he was wongfully denied
long termdisability (“LTD’) benefits under an enpl oyee benefit
plan (the “Plan”) created by his forner enployer, |Interspace
Airport Advertising (“IAA")

Plaintiff noves for sunmmary judgnment arguing that Hartford' s
decision to deny LTD benefits, based on its determ nation that
Plaintiff’s disability arose froma pre-existing condition and
its rejection of the opinion of a treating specialist, was
arbitrary and capricious. Defendant noves for summary judgnment
arguing that its decision to deny Johnston’s claimfor LTD
benefits, which was based on nedical evidence presented to it,

and that its interpretation of the Plan, were not arbitrary and



capri ci ous.
For the follow ng reasons, Defendant’s Mtion for Summary
Judgnent is GRANTED and Plaintiff’s Mdtion for Summary Judgnent

is DEN ED

. BACKGROUND

A Johnston’s Enpl oynent at |AA

Johnston was hired by I AA as a Properties Analyst on March
27, 2001. (HLI00276.)* IAAis a conpany that sells advertising
space in airports. (HLIO0070.) The Properties Analyst job is
“primarily custoner service and selling space to the advertiser.”
(HL1 00070.) The position requires “[a] lot of client contact and
phone work.” (HLIO00070.) These are the essential duties of
Johnston’s occupation. (HLIO0070; HLIO00088-89.) Seventy-five to
ninety percent of a Property Analyst’s job is in the office using
t he tel ephone. (HLI0O0070.) Twenty-five percent and | ower of the
job is “on the road.” (HLI00070.) |If a problem should arise at
a particular job site, then the Property Analyst may hire a
subcontractor or may personally travel to solve the problem
(HLI 00070.) Wen the Property Analyst travels to airports to

resolve an issue, he or she may take down a sign or “hammer in a

! Al'l page references to the adm nistrative record refer
to the Bates nunbering system (“HLI ") contained in the
Adm ni strative Record for Aiver Johnston (Doc. No. 7) filed by
Def endant .



nail or put screws in now & then.” (HLI00075.) At the tine
Johnst on di sconti nued working, he “was still in the training
stage . . . & his job duties were desk/conputer related.”

(HLI 00083.) Johnston had not yet reached the stage where he was
required to engage in any travel, as it was only after he
conpleted this training programthat he would be eligible to

travel for work. (HLI00083.)

B. The Pl an

Johnston becane a participant in the Plan on April 1, 2001.
(HL100147.) The Plan is insured by G oup Insurance Policy GT-
043893 issued by Hartford, and provides Hartford with “ful
di scretion and authority to determne eligibility for benefits
and to construe and interpret all ternms and provisions of the
G oup I nsurance Policy.” (HLIOO005; HLIO00016.)

Under the Plan, “Disability” or “D sabled”

means that during the Elimnation Period and for the
next 24 nonths you are prevented by:

accidental bodily injury;
si ckness;

Mental |11 ness;

Subst ance Abuse; or

pr egnancy,

bR

fromperform ng one or nore of the Essential Duties of
Your Qccupation, and as a result your Current Monthly
Earnings are no nore than 80% of your |ndexed Pre-

di sability Earnings.

After that, you nust be so prevented from perform ng
one or nore of the Essential Duties of Any Cccupati on.
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Your failure to pass a physical examnation required to
maintain a license to performthe duties of Your
Cccupation does not al one nean that you are D sabl ed.

(HL1 00017.)
The “Eli m nati on Period” is

the period of time you nust be Disabl ed before benefits
becone payable. It is the last to be satisfied of the
fol | ow ng:

1. the first 90 consecutive day(s) of any one period

of Disability; or

2. with the exception of benefits required by state

| aw, the expiration of any Enpl oyer sponsored short

termdisability benefits or salary continuation

program
(HL1 00005.)

The | AA short termdisability (“STD’) plan provides benefits
for a maximumthirteen weeks, and STD benefits nmay conmence after
the participant has been di sabled for eight days. (HLI00026.)
Accordingly, a person seeking to obtain LTD benefits nust
establish that for thirteen weeks he or she was prevented from
performng the essential duties of his or her occupation. (See
HLI 00005; HLI 00017; HLI 00026.)

The Pl an al so provides that no benefit will be payable

for any Disability that is due to, contributed to by,
or results froma Pre-existing Condition, unless such
Di sability begins:

1. after the last day of 90 consecutive day(s) while

i nsured during which you receive no nedical care for
the Pre-existing Condition; or

2. after the |ast day of 365 consecutive day(s) during
whi ch you have been continuously insured under this

pl an.



(HLI00011.) A “Pre-existing Condition” is defined as:

1. any accidental bodily injury, sickness, Mntal
II'l ness, pregnancy, or episode of Substance Abuse; or

2. any manifestations, synptons, findings or
aggravations related to or resulting from such
accidental bodily injury, sickness, Mental |11 ness,
pregnancy, or a Substance Abuse;

for which you receive Medical Care during the 90 day
period that ends the day before:

1. your effective date of coverage; or
2. the effective date of a Change in Coverage.

(HLI 00011.) Under the Plan, “Medical Care” is received when:
1. a physician is consulted or nedical advice is
gi ven; or
2. treatnment is recommended, prescribed by, or
recei ved from a Physi ci an.
(HLI 00011.) Treatnent includes but is not limted to: (1)
medi cal exam nations, tests, attendance or observation; and (2)

use of drugs, nedicines, nedical services, supplies or equipnent.

(HLI 00011.)

C. Johnston’s Participation in the Plan

Johnston becane a participant in the Plan on April 1, 2001.
(HLI 00147; HLI00276-77.) Johnston becane all egedly disabled on
May 9, 2001, having called out sick for pneunonia. (HLI00276.)
Johnst on was awarded STD benefits until August 19, 2001.
(HLI 00083.)

Because Johnston was paid STD benefits until August 19,



2001, in order for Johnston to satisfy the requirenent that he
remai n di sabl ed throughout the Elimnation Period as required by
the Plan, he would have had to have renai ned di sabl ed t hrough
August 19, 2001. (HLIO00106; HLIO00147.) However, even if
Johnston was deened “di sabled” as that termis used in the Plan,
he woul d not be eligible to receive LTD benefits if he received
Medi cal Care for the allegedly disabling condition between
Decenber 31, 2000 and March 31, 2001, the “90 day period that
end[ ed] the day before [Johnston’s] effective date of coverage .

.”  (See HLI00011.)

D. Johnston’s Medi cal Condition

Prior to becom ng enpl oyed by I AA, Johnston had a history of
back problens and had been collecting Social Security paynents
related to that condition. (HLI00285.) Johnston informed
Hartford that those paynents were related to the condition of his
| umbar (lower) spine. (HLI00082.) The nedical records in the
adm nistrative record reflect treatnments for conditions rel ated
to his lunbar spine, cervical (neck) spine and for carpal tunnel
syndronme (“CTS’). (HLIO00107-109.) In his Conplaint, Johnston
claims to be entitled to LTD benefits solely as the result of the
condition of his cervical spine. (Conpl., 17.)

On May 9, 2001, Johnston ceased working as a result of

bronchitis and pneunonia. (HLI00226; HLI00276-77.) On May 14,



2001, he was admitted to St. Luke’s Mners’ Menorial Hospital but
“becane restless and agitated. At 4:45 a.m [Johnston] wal ked
out of the hospital w thout signing hinself out ‘AVA '~
(HLI 00158- 59. ) 2

On May 21, 2001, Johnston visited Dr. Mahnood Nasir, who
di agnosed Johnston with “Fail ed Back Syndrone.” (HLI00133.) Dr.
Nasi r noted Johnston had “sustained spinal trauma” and had “neck
and back pain” and that the “back pain is the worst.”
(HL100133.) As aresult, Dr. Nasir treated Johnston with
paravertebral nerve blocks to his |lunbar spine. (HLI00133.) He
al so sent Johnston for MRIs of his cervical and |unbar spines to
determ ne the level of radiculopathy in both.® (HLI00133-34.)
An MRl taken two days |ater provided evidence of degenerative
di sc disease. (HLI00135.) On May 31, 2001, Johnston saw Dr.

Nasir who described his finding as “consistent wth C5-C6

2 On May 18, 2001, Johnston contacted | AA claimng that
he “was very sick and needed nedical |eave.” (HLI00285.) |AA
sent Johnston an application for STD | eave that sane day, with a
letter advising that it needed to be conpleted and returned as
soon as possible. (HLI00285.) On May 31, 2001, IAA left a
message wth Johnston stating that it did not receive any
paperwork fromhim and that it was inperative that he provide
docunentation of his condition. (HLI00285.) On June 1, 2001,
| AA wote Johnston a letter stating that his disability claimand
his enploynment may be in jeopardy if 1 AA did not hear from him
(HLI 00285.) On June 22, 2001, I AA term nated Johnston’'s
enpl oynent. (HLI00285.) Eight days later, on June 30, 2001, |AA
received an application for benefits from Johnston which it
forwarded to Hartford. (HLI00285.)

3 A radicul opathy is a disease of the nerve roots. See
Dorland’s Illustrated Medical Dictionary, 28th Ed. (1994).

7



Cervi cal Radicul opathy and Carpal Tunnel Syndrone.” (HLI00136-
37; HLI00242-43.) Dr. Nasir’s records do not indicate that he

pl aced Johnston under any restrictions or that he considered him
to be totally disabled at that tinme. (See HLI00133-37.)

On June 11, 2001, Johnston saw Dr. Pat Romano for the first
tinme.* (HLI00203.) Johnston inforned Dr. Ronmano that he had
been “put in the hospital wth conplaints of excessive fatigue,
just does not feel right. Feels |like sonething is wong with
him [Johnston] was al so conpl aining of sone neck pain at the
time.” (HLI00203.) Dr. Romano described Johnston as a
“tal kative male in no apparent distress” and, upon exam nati on,
found that Johnston’s neck was “supple.” (HLI00203.) Dr. Romano
noted that Johnston has a “history of chronic | ow back pain” as
well as a “history of apparently chronic fatigue syndrone” and
Lyne Di sease. (HLI00203.) Dr. Romano’ s records do not indicate
t hat he placed Johnston under any restrictions or that he found
Johnston to be disabled at that tinme. (See HLI00203.)

On June 12, 2001, Johnston saw Dr. Nasir who noted that
Johnst on had headaches, neck pain and back pain, and a disc

herniation in his neck. (HLI00138.) After he adm ni stered nerve

4 Johnston was transferred to Dr. Romano from Dr.
Mussol i ne, who stated that he would no | onger see Johnston after
Johnston signed out AVA fromthe hospital in May 2001.
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bl ocks to Johnston’s greater and | esser occipital nerve,® he

rel eased Johnston with a note that Johnston “felt better after
the treatment. He will continue doing his physical activities as
tolerated.” (HLIO0138-39.) Dr. Nasir’s records at that tine did
not restrict Johnston fromworking. (See HLI00138-39.)

On June 26, 2001, Dr. Nasir conpleted an attendi ng physician
statenent in which he diagnosed Johnston with cervical
radi cul opat hy, neck pain, headaches and indicated that the date
of onset of this condition was “4-13-01.” (HLI00283.) Dr. Nasir
indicated for the first time that, as of that tinme, Johnston was
di sabl ed and was “incapable of mninmal (sedentary) activity.”
(HL100283.)

On July 18, 2001, Johnston saw Dr. Nasir again. This tine,
Dr. Nasir noted that Johnston was suffering from“md-1ine |unbar
pai n” and adm ni stered paravertebral nerve blocks to the | unbar
area. (HLI00140.) He noted Johnston “felt better after the
treatment.” (HLI00140.) Dr. Nasir did not indicate that
Johnston was suffering fromany neck pain at that tinme nor did he
treat Johnston’s cervical spine. (HLI00140.)

On August 8, 2001, Dr. Romano treated Johnston again. Dr.
Romano exam ned Johnston’s cervical spine and that exam nation

reveal ed Johnston had a full range of notion in his cervical

> Cccipital refers to the area at the posterior of the
head. See Dorland’s Illustrated Medical Dictionary, 28th Ed.
(1994).




spine. (HLI00203.) Although Johnston was continuing to conplain
“of |ow back pain,” he did not make any conpl ai nt of neck pain.
(HLI 00203.) Based on his exam nation, Dr. Romano concl uded t hat
the “recently noted degenerative disc disease of the [cervical]
spine [was] stable.” (HLI00203.)

On August 15, 2001, Dr. Nasir conpleted an attending
physi ci an statenent in which he gave the primary di agnoses as
Fai |l ed Back Syndrone and Cervical Radicul opathy with secondary
di agnosis of CTS. (HLI00279-80.) On August 28, 2001, Johnston
visited Dr. Nasir again. This tinme, Dr. Nasir diagnosed himwth
“Cervical Radicul opathy and Bil ateral Carpal Tunnel Syndrone.”
(HLI 00141.) He noted that Johnson’s “headaches and di zzi ness are
cervicogenic in nature because they are related to his neck
movenents.” (HLI00141.) He adm nistered cervical paravertebral
nerve bl ocks to Johnston and noted that Johnston woul d receive
deconpression of his CTS eight weeks after that visit.

(HLI 00141.)

On Septenber 13, 2001, Dr. Nasir filled out another
attendi ng physician statenent, this time providing primary
di agnosi s of cervical and |unbar radicul opathy and a secondary
di agnosi s that included CTS. (HLI00255-56.) He placed
restrictions on Johnston’s ability to work although did not
i ndicate which of the three conditions (lunbar, cervical or CTS)

triggered the need for these limtations. (HLI00256.)
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E. Johnston’s Application for Benefits

Hartford awarded STD benefits to Johnston. Hartford sent
Johnston an application packet for LTD benefits and, on Septenber
25, 2001, Hartford received Johnston’s application for LTD
benefits. (HLI00085.) Due to Johnston’s history of back
probl ens, Hartford conducted a review to determ ne whether his
claimwas subject to a pre-existing condition |imtation. Unlike
the LTD Plan, the STD Plan for | AA does not contain a pre-
exi sting condition exclusion. (HLI00022-34.)

On Cctober 12, 2001, Hartford contacted Johnston and
informed himof that investigation. (HLI00082.) Johnston was
adamant that his current condition involved his neck, shoul ders
and headaches, and not his | ower back, although his | ower back
probl ens kept himfromsitting and standing “as |ong as normal .”
(HLI 00082.) That sanme day Hartford requested nedical records
fromthe various nedical providers Johnston had identified.

(HLI 00098- 00102.)
On the sane day, Laura Adans of |AA wote to Hartford

noting, inter alia, that she could not provide information

regardi ng Johnston’s job duties because he had not been enpl oyed
with | AA since June 22, 2001. She reiterated that Johnston was
al ready collecting SSI for a “back condition” at the tine he

filed the STD claimand that | AA did not feel that Johnston’s
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condition is work-related. (HLI00232.)

On Novenber 13, 2001, Hartford received various nedical
records for Johnston and, based on its review of those records,
concl uded that Johnston’s claimmy be subject to the pre-
exi sting condition exclusion. (HLIO0078.) The follow ng day, a
Hartford reviewer concluded that Johnston’s clai mshould be
denied. (HLIO0078.) This conclusion was based on the nedi cal
records of Dr. Missoline which indicated that Johnston had
received treatnent for his allegedly disabling condition during
t he 90-day period described in the pre-existing condition
provi sions of the Plan. (HLIO0011; HLIO0076-77.) Due to sone
anbiguity in his nedical records, however, Hartford determned it
was necessary to obtain additional information fromDr. Missoline
to determine if Johnston’s claimwas subject to the pre-existing
condition exclusion. (HLO0077-78.)

Afer obtaining that additional information from Dr.
Mussol i ne, Hartford determ ned that, although Johnston’s | unbar
condition was pre-existing, his cervical condition (if it caused
the disability) was not subject to the pre-existing condition
exclusion. (HLI00076.) The question renai ned, however, as to
whet her Johnston had remai ned di sabl ed “throughout & beyond” the
Elimnation Period as required by the Plan and, if so, which of
his “multiple med[ical] conditions (neck/back pain, carpal

tunnel)” if any “prevent himfromworking and if so during what
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time frane.” (HLIO00076.)

Wth respect to the these three conditions, Hartford
concl uded that Johnston’s |lunbar condition was subject to the
pre-existing condition exclusion. (HLIO00075.) Wth respect to
the cervical condition, Dr. Romano’s exam nation confirned that
condition had stabilized as of August 8, 2001, and that Johnston
had regained a full range of notion in his neck. (HLIO00075.) As
a result, Johnston had not remained continuously disabled
t hroughout the Elimnation Period as required by the Plan in
order to becone eligible for LTD benefits. (HLI00017; HLIO00075.)
No nedi cal records were provided indicting that Johnston’s CTS
was disabling. (HLIO00075.) As a result, Hartford concluded his

claimfor LTD should be denied. (HLIO0075.)

F. Hartford' s Denial of LTD Benefits

On Decenber 3, 2001, Hartford notified Johnston in witing
that his claimfor LTD benefits had been denied. (HLI00145-49.)
Hartford noted that Johnston’s nedical information included
di agnoses of “chronic | ower back syndrome with | unbar
degenerative di sc di sease, degenerative disc disease of the
cervical spine wth cervical radicul opathy, and carpal tunne
syndrone.” (HLI00147.) Hartford concluded that Johnston had
received nedical care related to his lunbar spine during the | ook

back period and, therefore, was not eligible to receive benefits
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for that condition. (HLIO0147.) Wth respect to Johnston’s
claimregarding his cervical spine, Dr. Romano had reported that
hi s exam nation of Johnston’s cervical spine “revealed full range
of motion” and that his assessnent was that Johnston’s
degenerative disc disease of the cervical spine was stable as of
August 8, 2001. (HLIO0148.) As a result, Johnston had not

remai ned conti nuously disabl ed throughout and beyond the

Eli mnation Period and was not eligible for LTD benefits.
(HLI00148.) Wth respect to the CTS, the nedical information
available to Hartford reveal ed that Johnston had not received any
treatnent for CIS and that this diagnosis had not *caused
Disability during the Elimnation Period.” (HLI00148.) As a
result, Johnston was not eligible for LTD benefits. Hartford
provided himw th a description of his appeal rights under ERI SA.
(HLI 00148- 49.)

On Decenber 5, 2001, Johnston called Hartford and di scussed
the denial of benefits. (HLIO0074.) He was further infornmed
that he should submt to Hartford any additional nedi cal
information he wanted it to review. (HLI00074.) On Decenber 19,
2001, Johnston called informng Hartford that he had received
addi tional nedical information and asked what he should do with
it. (HLIO0074.) He was advised again to “submt the information
he has for his appeal along with a request for reviewin

witing.” (HLIO0074.)
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G Deni al Appeal ed and Uphel d

As of February 4, 2002, Johnston had not filed an appeal
and, therefore, his claimfile was closed. (HLI00074.) On
February 8, 2002, Hartford received an appeal of the denial.

(HLI 00073; HLI00132.) Johnston’s appeal indicated that his

all eged disability “is the cervical degenerative disease.”
(HLI00132.) He insisted that his disability was rel ated
exclusively to his cervical spine and submtted additional notes
fromDr. Nasir in support of the appeal. (HLI00132.) 1In a note
dat ed Novenber 15, 2001, Dr. Nasir wote that Johnston was being
treated conservatively for a “long-standi ng back problenf and
that he was “al so suffering fromneck pain which is of recent
onset. Hi's neck pain is not a pre-existing condition.”

(HLI 00142.) There is no indication in that note that Dr. Nasir
reviewed the Plan or was purporting to nmake a determination as to
what qualified as a “pre-existing condition” under the Plan.

(HLI 00142.)

Addi tionally, the appeal included a nenorandum dat ed
Decenber 6, 2001, fromDr. Nasir in which he noted that Johnston
“suffers fromchronic neck pain and back pain” and that he “is
totally disabled at present and will be disabled in the future.”
(HLI00143.) Dr. Nasir did not identify whether the all eged

disability arose fromthe neck or back pain or both. The appeal
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al so included a note that Johnston had received a pair of
vertebral nerve blocks at the cervical |evel on Decenber 6, 2001.
(HLI 00144.)

As a part of the appeal process, Hartford spoke with
Johnston and his enployer to obtain additional information
regardi ng the scope of Johnston’s job and the essential duties
related thereto. (HLIO00069-71.) Hartford also received
additional information fromDr. Romano. (HLIO0067-68.) Dr.
Romano infornmed Hartford he was aware of the treatnment Johnston
was receiving fromDr. Nasir and was aware “that Dr. Nasir is
injecting [Johnston’s] neck with steroids.” (HLI00067.)
Nonet hel ess, Dr. Romano nmade clear “that whether M. Johnston is
receiving these injections he is not [totally] disabled from
work.” (HLI 00068.)

Dr. Ronmano confirmed that, as of August 8, 2001, he had
exam ned Johnston’s cervical spine and that exam nation had
revealed a full range of notion. (HLI0O0069; HLI00089.) Dr.
Romano went “on to say that [Johnston] does not have much
restriction and he does have sone chronic pain, but he can
function. Dr. Romano adds there are slight limtations but
not hing restricting [Johnston] from seeking enpl oynent and
wor ki ng.” (HLI 00069; HLI00089.) Dr. Romano further reported
t hat he had seen Johnston on January 16, 2002, and that his

di agnosi s “did not change fromthe 08/ 08/ 01 visit. There could
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have been [exacerbation] of the neck but it was very m ninal.
Dr. Romano adds, “claimant functions fine.” (HLI0O0069;
HLI 00089.)

To ensure that there had been no m scomuni cation, Hartford
wote to Dr. Romano to confirmthe contents of the April 24, 2002
conversation. (HLIO00113.) Hartford noted that Dr. Romano

indicated that limtations do not rise to a | evel of

occupational inpairnent. You also added that during

the visit of 08/08/ 01, M. Johnston had slight

[imtations but nothing that is preventing himfrom

wor ki ng or seeking enploynent. He had full range of

notion and he feels well. You added he nmay have

chronic pain in the neck, but he can function. M.

Johnst on saw you again on 01/16/02 and he was

prescribed Darvocet and muscle relaxers. You inforned

that his functionality is fine and if there were

changes, they were m ninal.

(HLI 00113.) After receiving this correspondence, Dr. Romano
reviewed it and wote “OK, Reviewed & Agree,” signed the report
and returned it to Hartford. (HLIO0112-13.)

On April 29, 2002, Dr. Romano called Hartford regardi ng an
office visit Johnston had that day. (HLI00068.) On May 1, 2002,
Dr. Ronmano faxed his notes to Hartford (HLI00068.) Those records
established that “Johnston’s C-spite has full range of notion and
there are no physical limtations. There is sone neck pain and
nmuscl e rel axers were prescribed. Dr. Romano recommends pain
managenent.” (HLI 00089.)

On May 6, 2002, Hartford upheld the denial. (HLI00067,

HLI 00086-90.) Hartford concluded that based “on the evidence and
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medi cal information contained in the claimfile, it is our
determnation that this claimdoes not establish that M.
Johnston satisfied the Pre-Existing Condition provision or the
definition of Total Disability under this policy. Accordingly,
“no Long TermDisability (LTD) benefits are payable to M.
Johnston.” (HLI00086.)

Hartford concluded that LTD benefits woul d have becone
ef fecti ve August 20, 2001 due to STD benefits having been paid to
August 19, 2001, the Elimnation Period. (HLIO00087.) Hartford
noted that Johnston’s appeal had rejected Hartford s concl usion
that “lunbar degenerative disc disease which he suffered in 1995
is the cause of his disability, which precluded himfromhis
occupation as Property Analyst.” (HLI00088.) Hartford noted
that its denial was “also due in part to the |lunbar degenerative
di sc di sease being a pre-existing condition” and that “Johnston’s
appeal letter did not dispute this issue. Qur position renains
that M. Johnston’s | unbar degenerative disc disease is not
covered by this policy because Pre-Existing Conditions are
excl uded.” (HLI00088.)

Wth respect to Johnston’s cervical condition, Dr. Romano’s
August 8, 2001 exam nation established Johnston had a full range
of notion in his cervical spine as of that tine and that his
cervical condition was stable. (HLI00089.) H s subsequent

exam nations had produced the sane results and Dr. Romano had
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confirmed that “M. Johnston is not Totally Disabled fromwork.”
(HLI00089.) As a result of its reviewof the file, Hartford
concluded that M. Johnston is not totally disabled. (HLI00089-

90.)

H. Plaintiff’s Argunment in Support of Summary Judgnent

Plaintiff then brought this enforcenent action, pursuant to
29 U S.C 8 1132, to enforce his rights under ERI SA. Johnston
and Hartford each filed a Motion for Summary Judgnent and
responses to each other’s Mdtions.

Plaintiff argues that Hartford had no reasonable basis to
concl ude that Johnston’s disability is related to his |unbar
spi ne as opposed to cervical degeneration and cervical
radi cul opathy. In support of this argunent, Plaintiff states
that the follow ng uncontradicted facts may be found in the
record: (1) Johnston based his claimfor disability on his
inability to focus, concentrate and continuously type, due to
severe pain, dizziness and headaches, specifically di savow ng
that his claimwas related in any way to his preexisting back
condition (HLI00275); (2) Dr. Nasir exclusively identifies
cervical herniation and radicul opathy as the cause of disability
(HLI 00283); (3) the nature of the disability relates to headaches
and di zziness, resulting in a corresponding inability to perform

even sedentary work (HLI0O0081); (4) Johnston’s cervical
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abnormalities, including disk herniation and resulting |oss of
nerve conduction through the right extremty, have been confirned
by MRl and EMG studi es; (5) Johnston’s headaches and di zzi ness
are cervicogenic in nature because they relate to his neck
movenents (HLI00141); and (6) Hartford acknow edges that there is

no preexisting cervical treatnent (HLI00067; HLI00077).

1. SUMVARY JUDGVENT STANDARD

Under Federal Rule of G vil Procedure 56(c), summary
judgnent is appropriate “if the pleadings, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law” Fed. R GCv. P. 56(c). A disputeis
genui ne when the evidence is such that a reasonable jury could
return a verdict for the nonnovant, and a fact is material if it

m ght affect the outconme of the suit. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). On any notion for summary
judgnent, the court nust view the evidence in the |ight nost
favorable to the nonnovant, and draw all reasonable inferences in

his favor. |d. at 255.
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I11. DI SCUSSI ON

A “Hei ghtened Arbitrary and Capricious” Standard of Review
The United States Suprene Court held that “a denial of
benefits chall enged under 8 1132(a)(1)(B) is to be reviewed under

a de novo standard unless the benefit plan gives the

adm nistrator or fiduciary discretionary authority to determ ne
eligibility for benefits or to construe the terns of the plan.”

Firestone Tire & Rubber Co. v. Bruch, 489 U S 101, 115 (1989).

The Suprene Court explained that “if a benefit plan gives
discretion to an admnistrator or fiduciary who is operating
under a conflict of interest, that conflict nust be weighed as a
factor in determ ning whether there is an abuse of discretion.”
Id. (internal quotations and citations omtted).

In this case, we find, and the parties do not dispute, that
the Plan gives Hartford “full discretion and authority to
determne eligibility for benefits and to construe and interpret
all terns and provisions of the G oup |Insurance Policy.”

(HLI 00016.) This language clearly gives Hartford the discretion
to make eligibility determ nations under the Plan. Accordingly,
Hartford' s decision to deny Johnston LTD benefits nust be
affirmed unless it is arbitrary and capricious.®

Under the arbitrary and capricious standard of review the

6 The “arbitrary and capricious” standard is essentially
t he sane as the “abuse of discretion” standard. See Nazay V.
Mller, 949 F.2d 1323, 1336 (3d Cir. 1991).
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district court may overturn a decision of the Plan adm ni strator
only if it is “w thout reason, unsupported by substanti al

evi dence or erroneous as a matter of law ” Abnathya v. Hof f nan-

La Roche, Inc., 2 F.3d 40, 45 (3d Gr. 1993) (internal quotations

and citation omtted). This scope of reviewis narrow, and “the
court is not free to substitute its own judgnent for that of the
defendants in determning eligibility for plan benefits.” 1d.
(internal quotations and citation omtted). Rather, it nust
uphol d that determ nation where “there was a reasonabl e basis for
[the adm nistrator’s] decision, based upon the facts as known to
the adm nistrator at the tinme the decision was nmade.” Smathers

v. Milti-Tool, Inc., 298 F.3d 191, 199-200 (3d Gr. 2002).

Where the evidence raises a question of the plan
admnistrator’s inpartiality or there is an inherent conflict of
interest, a heightened standard of review is demanded. Goldstein

v. Johnson & Johnson, 251 F.3d 433, 442 (3d Cr. 2001). Because

the Plan here is an insured plan and grants Hartford discretion
to determine eligibility for benefits, Hartford s decision is
subj ect to “heightened arbitrary and capricious” review as

described in Pinto v. Reliance Standard Life Ins. Co., 214 F. 3d

377 (3d Gr. 2000). Under Pinto’ s heightened arbitrary and
capricious review, the Court uses a sliding scal e approach,
giving |l ess deference to the admnistrator’s decision as the

| evel of conflict rises. |d. at 392.
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The parties agree that Hartford s decision is subject to the
hei ght ened standard of review set forth in Pinto. Being
“deferential, but not absolutely deferential,” we now consider
whet her Hartford s decision was “w thout reason, unsupported by
substantial evidence or erroneous as a matter of law.” See id.

at 393.

B. Hartford' s Decision to Deny LTD Benefits

Johnston clains that he is disabled as a result of the
problemw th his cervical spine and not his |unbar spine. (See
Compl ., T 17.) One of Johnston’s treating physicians, Dr. Nasir,
concl uded that Johnston “suffers from chronic neck pain and back
pain” and is disabled. (HLI00143.) His other treating
physi ci an, Dr. Romano, while noting that Johnston had | unbar and
cervical conditions, concluded that, based on his exam nati ons,
Johnston’s cervical condition had stabilized as of August 8,
2001, during the Elimnation Period, and that neither condition
di sabl ed Johnston from working. (HLI00203; HLIO00113.)

When eval uating Hartford s decision under the “hei ghtened”
arbitrary and capricious standard, the proper question is not
whet her a different decision could have been reached, but,
whet her, based on the record before the admnnistrator, a

different decision had to be reached. C nno v. Reliance

Standard Life Ins. Co., Cv. A No. 00-2088, 2001 U.S. D st.
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LEXI S 2643, at *20 (E.D. Pa. Mar. 12, 2001) (applying Pinto),
aff’d, 2002 U.S. App. LEXIS 6794 (3d Cir. 2002). An ERISA plan
adm ni strator does not abuse its discretion when it resolves
conflicts in nedical records and concludes that a clainmant is not

di sabled. See N chols v. Verizon Communications, 78 Fed. Appx.

209, 211 (3d Cr. 2003).

That Hartford had to resol ve conpeting nmedical records and
opinions, and did so in a manner unfavorable to Johnston, does
not constitute an abuse of discretion. To the contrary, it is
wel | -established that, in this instance, it is Hartford s duty to

resol ve those conflicts in the nedical records. See Mtchell v.

East man Kodak Co., 113 F.3d 433, 439 (3d G r. 1997)

(“*application” of the Plan, like judicial ‘application’ of the
| aw, nmust enconpass the resolution of factual disputes as well as
the interpretation of the governing provisions of the Plan”).
Johnston’s treating physician, Dr. Romano, made cl ear that
Johnston was not disabled fromhis occupation. Dr. Romano
specifically rejected the claimJohnston seeks to advance here,
that he was disabled solely as a the result of his cervical
condition, which is not subject to the pre-existing condition
excl usion. |ndeed, the physical exam nations Dr. Ronano
conduct ed established the opposite, that Johnston is not disabled
fromworking as the result of any condition.

Johnston al so pl aces undue wei ght on the fact that he
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initially received STD benefits to support his assertion that he
is entitled to LTD benefits. As agreed by the parties, to becone
eligible for LTD benefits, Johnston had to remain disabled

t hrough August 19, 2001, the end of the Elimnation Period.

(HLI 00106.) The last nedical treatnment received fromDr. Nasir
was on July 18, 2001, at which tine Dr. Nasir noted that Johnston
was suffering from®“md-line |unbar pain” and adm ni stered
paravertebral nerve blocks to the |lunbar area. (HLI00140.) Dr.
Nasir did not report that Johnston was suffering from any
cervical pain at that time nor did he treat Johnston’ s cervica
spine during that July visit. (HLI00140.) On August 8, 2001,

Dr. Ronmano concl uded that Johnston’s cervical spine reveal ed ful
range of notion and that the degenerative disc disease of the
cervical spine was stable. (HLI00203.) Although Johnston was
continuing to conplain of “low back pain,” he did not conplain of
neck pain. (HLI00203.) Further, Dr. Romano stated that as of
August 8, 2001, Johnston had “slight limtations but nothing that
is preventing himfromworking or seeking enploynent.”

(HLI 00113.) Moreover, Dr. Romano stated that Johnston “may have
chronic pain in the neck, but he can function.” (HLI00113.) On
January 16, 2002, Dr. Romano agai n saw Johnston and confirned

that Johnston’s functionality was fine, and that if there were
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any changes, they were mnimal. (HLI00113.)’

Hartford s denial of LTD benefits was based on its
concl usion that Johnston did not renmain disabled throughout the
Elimnation Period. Specifically, Hartford concluded that, “In
our opinion, based on the nedical records, M. Johnston was
capabl e of performng the above stated material and substanti al
duties of his occupation as of August 8, 2001 and he was not
Totally Disabled through the Elimnation Period nor is he
currently Totally D sabled.” (HLI00109.) Hartford al so based
its denial in part on Johnston’s lunbar condition, stating that
it would be subject to the pre-existing condition exclusion.
(HLI 00107.)

Johnston’s treating physician, Dr. Romano, made cl ear that
Johnston was not disabled fromhis occupation, and rejected the
claimthat Johnston was disabled solely as the result of his
cervical condition and not his lunbar condition. The record
establ i shes that Johnston conpl ained of pain in both his |unbar
and cervical areas, and received treatnment for both during that

period. As a result, Hartford s determ nation that Johnston is

! That Dr. Romano did not provide his own witten report
inthis matter to Hartford beyond the return fax transm ssion of
April 24, 2002 witten by Hartford as a summary of its
conversation wth Dr. Romano, as Plaintiff argues, is of no
nonent. There is no indication that Dr. Romano’s statenents
were, as Plaintiff argues, “off the cuff inpressions” that were
unsupported by mnedi cal evidence. (See Pl.’s Br. in Support of
Summ J. at 10.)
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not totally disabled for the entirety of the Elimnation Period
I's supported by substantial evidence.

Addi tionally, none of the procedural problens that plagued
Pinto are present here.® The record establishes that Hartford
gave Johnston anple opportunities to submt information in
support of his claimand that it considered all of that evidence
when making its determnation. |In the absence of these
anomal ies, Hartford s decision should be afforded deference, and
we affirmHartford s determ nation that Johnston is not entitled

to LTD benefits.

V. CONCLUSI ON
For the foregoing reasons, Defendant’s Mtion for Summary
Judgnent is GRANTED and Plaintiff’s Mdtion for Summary Judgnent

is DENIED.°® Judgnent is entered in favor of Defendant and

8 In Pinto, the insurance conpany: first, reversed its
own initial determnation that the plaintiff was totally disabled
wi t hout receiving any additional nedical information; second, in
a self-serving manner relied heavily on parts of a particular
doctor’s report while rejecting the doctor’s conclusion that the
plaintiff was disabled; and, third, rejected its own enpl oyee’s
recommendati on that benefits be paid to the plaintiff pending
further testing and instead suspended her benefits. Pinto, 214
F.3d at 393-94.

° Plaintiff also noves for remand for enlargenment of the
adm nistrative record to include, or in the alternative, for this
Court to consider on summary judgnent, an October 16, 2003 report
fromDr. Joseph Dryer and a Decenber 31, 2003 report from Dr.
Romano. As these additional evaluations were submtted seventeen
nmont hs and ni neteen nonths, respectively, after the final
benefits decision was nade on May 6, 2002, we do not consider
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against Plaintiff.

themin our assessnment of whether, on the basis of the record
available to the adm nistrator at that tinme, Hartford' s decision
to deny Johnston benefits was unreasonabl e, unsupported by the
evi dence or erroneous as a matter of law. See Abnathya, 2 F.3d
at 48 n.8 (“none of these evaluations were submitted until nonths
after the Conmttee s final decision to affirmthe

di sconti nuati on of Abnathya’s benefits. Thus, these eval uations
cannot be considered by the court in deciding whether the

di sconti nuati on of Abnathya's benefits was arbitrary and
capricious.”); Mtchell, 113 F.3d at 440 (“G ven our concl usion
that the district court should have asked only whether the
Arbitrator’s denial was arbitrary and capricious, on the basis of
the record before the Adm nistrator, this nmeans that the rel evant
record on appeal is the evidence before the Adm nistrator at the
time of his final denial . . . .”). Accordingly, Plaintiff’s
Motion for Remand for Enlargenent of the Adm nistrative Record is
DENI ED
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OLlI VER JOHNSTON, : ClVIL ACTI ON
Pl aintiff, :

V.
HARTFORD LI FE AND ACCI DENT
| NSURANCE COVPANY, )

Def endant . : No. 03-3336

ORDER

AND NOW this day of August, 2004, in consideration
of the Motion for Summary Judgnent (Doc. No. 5) and Brief In
Support of Mdtion for Summary Judgnent (Doc. No. 6) filed by
Def endant Hartford Life and Acci dent Insurance Conpany
(“Defendant”), the Admi nistrative Record for Plaintiff Qiver
Johnston (“Plaintiff”) (Doc. No. 7), the First Mdtion for Summary
Judgnent (Doc. No. 19) and Brief In Support of First Mtion for
Summary Judgnent (Doc. No. 20) filed by Plaintiff, the Response
in Opposition to Plaintiff’s First Mdtion for Summary Judgnment
(Doc. No. 23) and Menorandumin Opposition (Doc. No. 24) filed by
Def endant, |IT IS ORDERED that Defendant’s Mdtion for Summary
Judgnent (Doc. NO 5) is GRANTED and Plaintiff’'s First Mtion for
Summary Judgnent (Doc. NO. 19) is DEN ED

| T 1S FURTHER ORDERED t hat, upon consideration of the Mtion
for Remand for Enlargenent of Administrative Record (Doc. No. 8),
Response in Support of Mtion to Renmand (Doc. No. 9) and
Certificate of Nonconcurrence (Doc. No. 10) filed by Plaintiff,

and the Response in Qpposition (Doc. No. 12) and Menorandumin



Qpposition (Doc. No. 13) filed by Defendant, Plaintiff’s Mtion
for Remand (Doc. No. 8) is DEN ED.

The Cerk of Court SHALL enter judgnent is entered in favor
of Defendant Hartford Life and Accident |nsurance Conpany, and

against Plaintiff diver Johnston.

BY THE COURT:

JAMES M3 RR KELLY, J.



