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Following the Court’s denial of Plaintiff’s original Mtion
for Class Certification, Plaintiff has filed a Renewed Mtion for
Class Certification seeking certification of a nodified class.
Plaintiff asserts that certification of this nodified class wll
not trigger the sane infirmties which caused the Court to deny

Plaintiff’s original Mtion for Cass Certification. Def endant

opposes certification of the proposed nodified class. For the
reasons that follow, the Court wll grant Plaintiff’s Renewed
Motion for Class Certification, and wll certify Plaintiff’'s

proposed nodified class, subject to the conditions which are set
forth in the acconpanyi ng order.
| . BACKGROUND

The conduct of Defendant which forns the basis of this | awsuit

was the subject of a prior lawsuit in this Court, LePage's, Inc. V.

3M Cv. A No. 97-3983. In that suit, a conpeting supplier of
transparent tape, LePage’'s, Inc. (“LePage’s”), sued Defendant
alleging, inter alia, unlawful maintenance of nonopoly power in

violation of Section 2 of the Sherman Act, 15 U S.C. §8 2. After a



nine-week trial, the jury found in favor of LePage’s on its
unl awf ul mai nt enance of nonopoly power claim and awarded damages
of $22, 828, 899. 00, whi ch wer e subsequent |y trebl ed to

$68, 486, 697. 00. See LePage’s, Inc. v. 3M Civ. A No. 97-3983, 2000

US Dst. Lexis 3087 (E.D. Pa. Mar. 14, 2000). This Court
subsequent |y deni ed Defendant’s Mdtion for Judgnent as a Matter of
Law with respect to this claim See id. A panel of the United
States Court of Appeals for the Third GCrcuit (“Third Crcuit”)
initially reversed this Court’s Order upholding the jury’ s verdict
and directed this Court to enter judgnment for Defendant on
LePage’ s’ unl awful mai ntenance of nonopoly power claim LePage’s,

Inc. v. 3M 277 F.3d 365 (3d Cir. 2002) (“LePage’s 1”). Upon

rehearing en banc, the Third Crcuit vacated the panel decision and
reinstated the jury verdi ct agai nst Defendant on LePage’ s’ unl awf ul

mai nt enance of nonopoly power claim LePage’s, Inc. v. 3M 324 F. 3d

141 (3d CGr. 2003) (“LePage’s 11”"), cert. denied 3M Co. V.

LePage’s, Inc., 124 S. C. 2932 (2004).

The Conplaint in this matter alleges one count of
monopol i zation in violation of Section 2 of the Sherman Act, 15
UusSCc § 2 The Conplaint alleges that Defendant unlawfully
mai ntai ned its nonopoly in the transparent tape market through its

bundl ed rebat e prograns! and t hrough excl usi ve deal i ng arrangenents

! As described at Ilength in the LePage’'s |litigation,
Def endant’s bundled rebate prograns provided purchasers wth
significant discounts on Defendant’s products. However, the
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with various retailers. The Conpl aint asserts that, as a result of
Def endant’s conduct, Plaintiff and other nenbers of the proposed
Cl ass have “suffered antitrust injury.” (Conpl. f 27). The damages
period in this case runs from Cctober 2, 1998 until the present.
(Compl. 9§ 2). Plaintiff seeks declatory relief, permanent
injunctive relief, treble conpensatory danages, attorney’s fees,
costs and interest. (See Conpl. 1 A-F).
1. LEGAL STANDARD

Before a class nay be certified pursuant to Federal Rule of
Cvil Procedure 23, the plaintiff “nust establish that all four
requi sites of Rule 23(a) and at |east one part of Rule 23(b)are

net.” Baby Neil v. Casey, 43 F.3d 48, 55 (3d Cir. 1994). The

requi renents of Rule 23(a) are as foll ows:

(1) MNunerosity (a “class [so large] that
joinder of all menbers is inpracticable”);

(2) commonality (“questions of |aw or fact
common to the class”);

(3) Typicality (named parties’ clainms or
defenses are “typical of . . . the class”);
and

(4) adequacy of representation (representatives
“wll fairly and adequately protect the
interests of the class”).

Ancthem Prods. v. Wndsor, 521 U S. 591, 613 (1997)(quoting Fed. R

Cv. P. 23(a)). The purpose of these procedural requirenents is

“so that the court can assure, to the greatest extent possible,

avai lability and si ze of the rebates were dependant upon purchasers
buying products from Defendant from nultiple product |[ines.
See LePage’'s |1, 324 F.3d at 154-55.
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that the actions are prosecuted on behalf of the actual class
menbers in a way that nmakes it fair to bind their interests.”

Newton v. Merrill, Lynch, Pierce, Fenner & Smth, 259 F.3d 154, 182

n.27 (3d Cr. 2001).

A plaintiff nmust also satisfy the requirenents found in one
of the three sections of Rule 23(b). Plaintiff asserts that it
satisfies the requirenents of Rule 23(b)(3). The prerequisites for
certification under Rule 23(b)(3) are as foll ows:

To qualify for certification wunder Rule
23(b)(3), a class nust neet two requirenents
beyond the Rule 23(a) prerequisites: Common
guestions must “predom nate over any questions
affecting only individual nenbers”; and class
resol ution nmust be “superior to other avail abl e
met hods for the fair and efficient adjudi cation
of the controversy.”

Anthem Prods., 521 U. S. at 615.

Class certification rests wthin the District Court’s

di scretion. Eisenberg v. Gagnon, 766 F.2d 770, 785 (3d GCir. 1985).

In determ ning whether the class should be certified, the Court
exam nes only the requirements of Rule 23 and does not | ook at
whether the Plaintiffs wll prevail on the nerits. Eisen V.

Carlisle & Jacquelin, 417 U.S. 156, 177-78 (1973) ("‘In determ ni ng

the propriety of a class action, the question is not whether the
plaintiff or plaintiffs have stated a cause of action or wll
prevail on the nmerits, but rather whether the requirenents of Rule

23 are met.’") (quoting Mller v. Mackey Int’'l, 452 F.2d 424, 427

(5th Cr. 1971)). However, the Court must al so "carefully exam ne
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the factual and |l egal allegations" nade in the Conplaint. Barnes

v. Anerican Tobacco Co., 161 F.3d 127, 140 (3d Cr. 1998).

I11. PRI OR OPI NI ON
Inits first Motion for Class Certification, Plaintiff sought
certification of:
a class of persons . . . directly purchasing from
the Defendant invisible and transparent tape
bet ween Cctober 2, 1998 and the present.
(Compl. 9 10.) In an Order and Menorandumdated March 1, 2004, this

Court denied Plaintiff's Mdtion. See Bradburn Parent/Teacher Store

v. 3M No. 02-7676, 2004 W. 414047 (E.D. Pa. Mar. 1, 2004). The
Court specifically found that Plaintiff failed to satisfy the
requi renents of Federal Rule of G vil Procedure 23(a)(4), in that
Plaintiff failed to show that it could adequately protect the
interests of all of the proposed class nenbers. Specifically, the
Court found that Plaintiff’s position as a sole purchaser of 3M
branded transparent tape resulted in a conflict of interest between
Plaintiff and those class nenbers who purchased “private |abel”
t ape. ? Those nenbers of the proposed class who purchased
significant quantifies of private |abel tape, the Court found

woul d likely be interested in pursuing a “lost profits” theory of

damages, and would accordingly seek to present evidence that

maxi m zed a shift in market share from 3Mbranded to private | abel

2 Private label tape was defined by the Third Crcuit in
Lepage’s Il as “tape sold under the retailer’s nanme rather than
under the name of the manufacturer.” LePage’s 11, 324 F.3d at 144.
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tape in the absence of 3Ms anti-conpetitive conduct. Plaintiff,
by contrast, was solely pursuing an overcharge theory of damages,
and therefore would attenpt to denonstrate that the price of 3M
branded tape would have fallen in the absence of 3Ms anti-
conpetitive conduct. The court found that these two conpeting
positions resulted in an apparent and inmnent conflict anong
menbers of the proposed class. The Court reserved decision on the
question of whether Plaintiff’s proposed class satisfied the
requi renents of Federal Rule of G vil Procedure 23(b)(3).

V. DI SCUSSI ON

Plaintiff now seeks certification of the follow ng nodified

cl ass:
Al l persons who directly purchased invisible or
transparent tape from 3M Conpany between Cct ober
2, 1998 and the present, who have not purchased,
for resale under the class nenber’s own | abel,
any “private | abel” invisible or transparent tape
from 3M Conpany or any of 3M Conpany’s
conpetitors at any tine from COctober 2, 1988 to
t he present.
(See Docket # 141). Plaintiff proposes to pursue an overcharge

t heory of damages for the proposed class, and seeks to recover the
difference between the price that class nenbers paid for
transparent tape during the danmages period in this case and the
price that they would have paid in a but-for world absent 3Ms
anti-conpetitive conduct. Plaintiff argues that, because all
purchasers of private |abel tape from 1988 until the present are

excluded fromthe nodified class, the conflicts that caused the
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Court to deny class certification in the first instance have now
been el i m nat ed. Plaintiff further asserts that the proposed
nodi fied class satisfies all of the other requirenments of Rule 23.

A. Nunmerosity and Commpnality

“CGenerally if the naned plaintiff denonstrates that the
potential nunber of plaintiffs exceeds 40, the [nunerosity] prong

of Rule 23(a) has been net.” Stewart v. Abraham 275 F.3d 220, 226-

27 (3d Gr. 2001) (citation omtted). Plaintiff asserts that the
proposed nodified class exceeds 200 nenbers. (Pl’'s Renewed Mbt.
Class Cert. at 11.) Wil e Defendant contests the nethodol ogy that
Plaintiff has used to arrive at this figure, Defendant never
specifically contests Plaintiff’s assertion that the nodified cl ass
satisfies the nunmerosity requirenment. Moreover, Defendant argues
that Plaintiff’s nethodol ogy for determ ning the nunber of nenbers
of the proposed class is flawed because Plaintiff wutilized 3M
custoner lists which did not include all of 3Ms custoners. (Def’s
Qop. Mem at 23.) Accordingly, if Defendant’s argunment is
correct, Plaintiff has |likely underestimated the nunber of nenbers
of the proposed class. The Court therefore finds that the class is
so large that the joinder of all nmenbers is inpracticable. Fed. R
Gv. P. 23(a)(1). Accordingly, the nunerosity requirenent is
satisfied.

“The commonality requirenent will be satisfied if the naned

plaintiffs share at |east one question of fact or law wth the



gri evances of the prospective class.” Baby Neil, 43 F.3d at 56.
Def endant has not contested commonality, and the Court finds that
numer ous conmon questions of | awand fact are present in this case.
The Court, therefore, finds that the commonality requirenent is
satisfied.

B. Adequacy of Representation

“The adequacy of the class representative is dependant on
satisfying two factors: 1) that the plaintiffs' attorney is
conpetent to conduct a class action; and 2) that the class
representatives do not have i nterests antagonistic tothe interests

of the class.” Inre Linerboard Antitrust Litig., 203 F.R D. 197,

207 (E.D. Pa. 2001) (citations omtted). Def endant does not
challenge the ability of Plaintiff’s law firmto litigate this
cl ass action. Rather, Defendant continues to assert that Plaintiff
is not an adequate class representative because it has interests
which are in direct conflict with the interests of many of the
potential class nenbers. “The adequacy inquiry under Rul e 23(a)(4)
serves to uncover conflicts of interest between naned parties and

the class they seek to represent.” Anthem Prods., 521 U. S. at 625.

Thus, “a class representative nust be part of the class and
‘possess the sane interest and suffer the sane i njury’ as the cl ass

menbers.” East Tex. Mtor Freight Sys. v. Rodriquez, 431 U S. 395,

403 (1977) (quoting Schlesinger v. Reservists Comrnittee to Stop the

War, 418 U.S. 208, 216 (1974)); see al so Georgine v. AnthemProds. ,




Inc., 83 F.3d 610, 630 (3d Cir. 1996), aff’d sub nom Anchem Pr ods. ,

Inc. v. Wndsor, 521 U.S. 591 (1997)(finding class representative

i nadequat e where proposed settlenent nade “inportant judgnents on
how recovery is to be allocated anong different kinds of
plaintiffs, decisions that necessarily favor sone clainmnts over
others.”) (enphasis in original).

Consequently, the adequacy of representation requirenent is
not satisfied where “the named representative’'s interest in
maxi m zing its own recovery provides a strong incentive to mnimze

the recovery of other class nenbers.” Yeager’'s Fuel v.

Pennsyl vani a Power & Light Co., 162 F.R D. 471, 478 (E. D. Pa. 1995)

(“Yeager’s Fuel 11"). For exanple, in Yeager’'s Fuel 11, this Court

refused to certify a class of conpeting retail fuel dealers who
conpeted with each other inalimted market for retail fuel sales,
and who argued that they lost business as a result of the
defendant’s anti-conpetitive conduct. |1d. The Court noted that
“the named representative’s interest innmaximzingits own recovery
provi des a strong incentive to mnimze the recovery of other class
menbers, which nmay be acconplished by show ng that any business
| ost by other class nenbers, as opposed to itself, was caused by
sone factor independent of the defendant’s anti-conpetitive

conduct.” 1d.; see also Pennsylvania Dental Assn. v. Medical

Service Assn. of Pennsylvania, 745 F.2d 248, 263 (3d G

1984) (affirmng the district court’s decision to certify class



contai ning dentists who did and did not participate in a chall enged
dental fee program because of “inherent conflicts” between the two

groups); dictronix Corp. v. AT&T Co., 603 F. Supp. 552, 586

(D.N.J. 1994) (“cases inthe Third Grcuit consistently support the
view that where the class nenbers are conpetitors in a limted
market, the named plaintiff's attenpts to maximze its danage
recovery will conflict wth the interests of the other class
menbers and class certification should be denied.”)

However, “[Most courts hold that [a] conflict [between class
menbers] nmust be nore than nerely specul ative or hypothetical”
before a naned representative can be deened i nadequate. 5 Janes Wn
Moore, et al., Moore' s Federal Practice 23.25 [4][b][1i] (3d ed.

2003); see also Blackie v. Barrack, 524 F.2d 891, 909 (9th Gr.

1975) (“[Clourts have generally declined to consider conflicts,
particularly as they regard damages, sufficient to defeat class
action status at the outset unless the conflict is apparent,
i mm nent, and on an issue at the very heart of the suit.”); Audrey

v. Federal Kenper Ins. Co., 142 F.R D. 105, 111-13 (E. D. Pa. 1992)

(proposed class representatives held to be adequate where
plaintiffs had presented persuasi ve evidence that all class nenbers
had been injured by defendant’s conduct, and defendant had fail ed
to present any evidence of potential antagonism between class

menbers); In re South Central States Bakery Prods. Antitrust

Litig., 86 F.R D. 407, 418 (M D. La. 1980) ("A naked allegation of
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ant agoni sm cannot defeat class certification; there nust be an
actual showing of a real probability of a potential conflict which
goes to the subject matter of the suit.").

1. Premiumbrand vs. second tier brand purchasers

Def endant maintains that there are conflicts of interest
between nenbers of the proposed class, rendering class
certification inappropriate. Specifically, Defendant argues that
the market includes purchasers of two types of transparent tape
products from3M prem umtape, sold under the nane “Scotch Magic”,
and “second tier” brand tapes, sold under the nanme “Scotch” or
“Hi ghland.” According to Defendant, prem um brand tape and second
tier tapes occupy different segnents of the transparent tape
mar ket . Because of this, the prices of premium and second tier
brand tapes would not have responded in a simlar fashion in
response to any increased conpetition that m ght have occurred in
a world absent 3Ms anti-conpetitive conduct. In support of this
t heory, Defendant has presented the expert testinony of Dr. Danie
Rubi nfeld, who previously testified on behalf of Defendant in
connection with its opposition to Plaintiff’s first notion for
class certification. According to Dr. Rubinfeld, because of
“differences between consuners in terns of their relative
attachnment to a brand,” prices for prem um brand products do not
al ways fall in response to conpetition fromprivate | abel products

and other low cost substitutes. (4/15/04 Rubinfeld Decl. § 9).
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Rather, it is sonetimes the case that a conpany will respond to
conpetition by cutting the price of its second tier brand in
response to conpetition, while maintaining the sane price, or even
rai sing the price, of the prem umbrand product. (4/15/04 Rubinfeld
Decl. 9 10). Dr. Rubinfeld describes a second tier brand which is
utilized by a conpany to provide an alternative to |lower priced
products provided by conpetitors as a “fighting brand.” (4/15/04
Rubinfeld Decl. 9§ 8.) According to Dr. Rubinfeld, the reason for
t his phenonenon is that, in sone markets, “demand consists of two
segnents: brand-|oyal purchasers who value the prem um branded
product and price sensitive purchasers for whomthe fighting brand
and the private |abel product are close substitutes.” (4/15/04
Rubi nfeld Decl. 9§ 10). Dr. Rubinfeld labels this underlying
phenonmenon mar ket segnentati on.

According to Dr. Rubinfeld, his prelimnary research suggests
that 3Mutilized its second tier tapes, such as Hi ghland tape, as
fighting brands to respond to conpetition fromother sources and to
provide an alternative for those custoners seeking a | ower-priced
tape. (5/17/04 Rubinfeld Decl. 1 9-10). By contrast, according to
Dr. Rubinfeld s research, 3M generally did not respond to
conpetitive threats by lowering the price of its prem um Scotch
Magi ¢ Tape. (1d.) According to Dr. Rubinfeld, this provides
evidence that the market for transparent tape is segnented, and

that 3Mwoul d, therefore, have | owered the price of its second tier
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tapes, but not its premumtape, in response to conpetition in a
worl d absent 3M s anti-conpetitive conduct. (1d.)

3M argues that the possibility that the transparent tape
market is segnented in turn creates an inmmnent and apparent
conflict between nmenbers of the proposed class. 3Mnotes that, if
the market for transparent tape were segnented, the price of
prem um Scot ch Magic tape would fall insignificantly, if at all, in
response to conpetition. Accordingly, nmenbers of proposed cl ass
who purchased nmainly premum Scotch Magic tape wll have an
incentive toreject the market segnmentation theory descri bed by Dr.
Rubi nfel d. These class nenbers would instead wish to argue that
the prices of both prem umand second tier tapes would have fallen
in a simlar fashion, in order to maximze the anmount of their
recovery in this case. Plaintiff is pursuing this theory of
damages, which Plaintiff |abels a “one market” theory, and is
seeking to recover overcharge damages on its purchases of both
prem um and second tier 3Mtransparent tape. (See Pl's Reply Mem
at 2-3.) By contrast, according to 3M those class nenbers who
mai nly or only purchased second tier transparent tape woul d have an
incentive to pursue the market segnentation theory, because it is
possi bl e t hat under such a theory the price decrease in second tier
tapes would be larger if the market were segnented than if the
prices of prem umand second tier tapes responded to conpetitionin

a simlar fashion. (5/17/04 Rubinfeld Decl. ¥ 14.)
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Plaintiff argues that the conflict described by 3M is
illusory, as it is not at all clear that those class nenbers who
purchased primarily second tier transparent tape woul d be harned by
the pursuit of a one narket theory. Indeed, according to
Plaintiff’s expert, Dr. Mrton Kam en, the anmount of overcharge
damages based upon purchases of second tier tape would be no
di fferent under a market segnentation theory than it woul d be under
a one market theory. (5/6/04 Kamen Decl. Y 9-11.) This is
because, according to Dr. Kamen, the price of second tier tape
would be lowered the sane anmount in response to conpetition
regardl ess of whether 3M chose to |lower the price of both prem um
brand tape and second tier tape in response to conpetition, as
woul d be the case under a one market theory, or chose only to | owner
the price of second tier tape, as would be the case under a market
segnentation theory. (ld.) Dr. Kamen testified that “[3M would
have at | east as nmuch incentive to reduce [second tier tape prices]
if the entire market is price sensitive as it would have if the
market is ‘segnented’ (that is, if only part of the market is
price-sensitive).” (5/6/04 Kamen Decl. 1 10.) Mor eover, Dr.
Rubi nfel d does not explain, and it is not imrediately apparent to
the Court, why the anount of the price cut on 3Ms second tier tape
woul d necessarily vary inversely with the amount of the price cut
made to 3M s prem um tape under a “one market” theory. | ndeed,

while Dr. Rubinfeld certainly argues that such a phenonenon is
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possi bl e, Dr. Rubinfeld does not appear to argue that such a
phenonmenon would be likely to occur in this case. Dr. Rubinfeld
nmerely states that

it may be that the decrease in the price of a

fighting brand product such as Hi ghland coul d

be | arger under a segnentation theory than it

could be under what Plaintiff |abels a “one

mar ket” theory. In other words, by pursuing a

segnentation theory, a class nenber m ght

credibly argue for a larger overcharge on

Hi ghl and purchases t han they coul d by pursuing

a “one market” theory.
(5/ 17/ 04 Rubinfeld Decl. ¥ 14.)3® Accordingly, the Court finds that
the nmere possibility that the price decrease in second tier tape
coul d be | arger under a segnentation theory than under a one mar ket
theory does not create an apparent and immnent conflict of

i nterest between nenbers of the proposed class.*

3 At a subsequent hearing, Dr. Rubinfeld testified that *“I
think it’s likely that this [the narket segnentation theory] would
be a successful approach,” for substantial purchasers of second
tier tapes. (6/9/04 N.T. at 60.) However, Dr. Rubinfeld did not
testify that the damages for substantial purchasers of second tier
tapes would |ikely be higher under a narket segnentation theory
than they woul d under a one market theory.

4 The Court agrees with Plaintiff’s assertion that the
potential conflict in the instant case is quite simlar to the
conflict presented to the court in In re Visa Check/Mster Mney
Antitrust Litig., 280 F.3d 124 (2d Gr. 2001). In that case, the
United States Court of Appeals for the Second Circuit (“Second
Circuit”) considered the certification of a proposed class of
mer chants who accepted Visa and Mastercard credit and debit cards
as a formof paynent. Plaintiff argued that Defendant had created

anillegal tying arrangenent by forcing retail ers who accepted Vi sa
and Mastercard credit cards to also accept Visa and Mastercard
debit <cards for paynent. The class included retailers who

primarily conducted credit card transactions, as well as retailers
who primarily conducted debit card transactions. Defendant argued
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3M further argues that, based upon the evidence presented in
the LePage’s trial and during prelimnary discovery related to the
instant notion for class certification, it will be easier for the
Plaintiff class to pursue damages based upon overcharges on second
tier tape than it will be to pursue danages based upon overcharges
on 3Ms prem um tape. 3M relies upon docunents which it clains
strongly suggest that 3M responded to conpetitive threats by
| owering the price of second tier tapes, and not by |owering the
price of Scotch Magic tape. According to 3M its analysis of 82

“meeting conpetition” forns denonstrates that, in all but a handf ul

that the potential for conflict between class nenbers was hi gh, as
t hose cl ass nenbers who mainly conducted credit card transactions
woul d have the incentive to argue that the cost of credit card
transactions would not have risen in the absence of the tie, in
order to maximze their recovery. By contrast, retailers who
mai nly conducted debit card transactions would have far |ess
interest in pursuing such a strategy, and would instead wsh to
concentrate their efforts in denonstrating that the price of debit
card transactions would have fallen in the absence of the tie. The
Second Circuit, with one judge dissenting, rejected this argunment,
reasoning that, while the price of credit card transactions absent
the tie would be less relevant to the recovery of retailers who
predom nantly conducted debit card transactions, all potential
cl ass nmenbers would benefit from a showing that the prices for
credit card transactions would have stayed the sane, or risen
negligibly, in the absence of the tie. 1d. at 144-45. The court
wr ot e

It may be less vital for nerchants wth

predom nantly debit card sales to prove the

credit cards would be no nore expensive

w thout the tie . . . . [However], it would

seemto nmaxim ze the potential recovery of al

three groups to argue, as they do here, that

credit card prices would not increase wthout

the tie.
Id. at 144.
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of the 82 instances, 3M responded to conpetitive threats by
lowering the price of its second tier tapes, as opposed to its
premumtape. (5/17/04 Rubinfeld Decl. Y 9-10.) According to 3M
the “uphill battle” faced by class nenbers who primarily or only
purchased 3Ms prem um tape, and therefore nust pursue overcharge
damages based upon sales of 3Ms prem um tape, can be avoi ded by
class nmenbers who prinmarily or only purchased 3Ms second tier
t apes, and who can therefore pursue overcharge danages based sol ely
upon their purchases of second tier tapes. Thus, according to Dr.
Rubi nf el d,

in the face of evidence such as that contained

in the neeting conpetition forns, it would be

easier to credibly argue that the prices of

Hi ghl and and | ower-end Scotch t apes woul d have

declined significantly than it wll be to

credibly argue that Scotch Magic prices

declined significantly. Thus, by attenpting

to claim significant overcharges on Scotch

Magi ¢ purchases, Highland purchasers nmay

damage the credibility of their argunments with

respect to Hi ghl and purchases.
(5/17/04 Rubinfeld Decl. at f 14.)

According to 3M therefore, the nmere risk that the theory
proposed by Plaintiff will be less well received than a conpeting
t heory which coul d be put forward by other potential class nenbers
is sufficient for the Court to find the existence of an imm nent
and apparent potential conflict. The Court rejects this argunent.

In order to determ ne whether Plaintiff’s pursuit of overcharge

damages on both prem umand second tier transparent tape woul d work
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to the detrinent of other class nenbers by “damag[ing] the
credibility” of their case, the Court woul d be required to eval uate
the wunderlying viability of Plaintiff’s one market theory.
Accordi ngly, Defendant’s argunent is, at bottom an attack on the
merits of Plaintiff’s “one market” theory of danages. However, as
wi |l be discussed, infra, a court may not wei gh conflicting expert
testinmony or econonmic theories, and may not determ ne which of two
conpeting theories is nore appropriately applied to the facts of

the instant case, at the class certification stage. See In re Visa

Check/ Mast er Money Antitrust Litig., 280 F.3d at 135.°

The alleged conflicts identified by 3Min its opposition to
certification of the nodified class are fundanentally different
than the previously identified conflicts between nenbers of the
original proposed class. In its prior Menorandum denying
certification of the original class, this Court found that an

i mm nent and apparent conflict exi sted between those cl ass nenbers

> The Court made this point in its prior Menorandum denying
Plaintiff’s original notion for class certification. In that
Menor andum the Court noted that “the Court cannot find as fact on
a notion for class certification that either one of [two conpeting]
theories is correct.” Bradburn Parent/Teacher Store v. 3M No. 02-
7676, 2004 W. 414047, at *7 (E.D. Pa. Mar. 1, 2004).

O course, a plaintiff nust still present a credible theory of
damages which w il denonstrate inpact upon all class nenbers
t hrough the use of comon proof. See Newton v. Merrill Lynch
Pierce, Fenner and Smith, Inc., 259 F.3d 154, 189 (3d Cr. 2001)
(“While obstacles to calculating damages nay not preclude class
certification, the putative class nust first denonstrate econonic
loss on a comon basis.”) This issue is discussed infra in
connection with the Court’s analysis of whether Plaintiff has
satisfied the requirenents of Rule 23(b)(3).
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who purchased private | abel tape and those class nenbers who only
purchased 3M branded tape. That conflict was based upon the fact
that Plaintiff’s proposed overcharge theory of damages, which was
necessarily predi cated on the assunption that prices for 3Mbranded
tape would fall in response to conpetition, ran a serious risk of
m nim zing the recovery of those class nenbers who would wish to
pursue a | ost profits theory of damages based upon a shift in sales
to private |abel tape, and who would therefore wish to argue that
the price of 3Mbranded tape woul d have risen or stayed the sane in
response to conpetition. See 2004 W. 414047, at *4. By contrast,
in this case, there is nothing in the record to indicate that
Plaintiff’s one market theory will work to the detrinment of
purchasers of second tier tape, wth the exception of Dr.
Rubi nfel d’s unsupported assertion that the price decrease of a
second tier product “could be larger” under a nmarket segnentation
theory (5/17/04 Rubinfeld Decl. q 14.), an assertion that Dr.
Kam en categorically rejects.

The Court further notes that Plaintiff itself purchased
significant quantities of second tier tape. |Indeed, according to
Dr. Rubinfeld, 3Ms own expert, 30% of Bradburn’ s tape purchases
wer e purchases of Highland Tape. (4/15/04 Rubinfeld Decl. § 16.)
Thus, if the evidence were to denonstrate that the one market
t heory could not be feasibly applied to the market for transparent

tape, and that the market segnentation theory could properly be
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applied to this nmarket, there is no reason to believe that
Plaintiff would sinply ignore the market segnentation theory and
instead continue to pursue a one market theory. Furthernore, if
the one nmarket theory proved to provide a poor description of the
mar ket for transparent tape, and if Plaintiff nevertheless
continued to pursue this theory, class nenbers woul d have the ri ght
to opt out of the class pursuant to Federal Rule of Cvil Procedure
23(c)(2).°

2. Beneficiaries of Bundl ed Rebates

Def endant al so argues that Plaintiff cannot represent a cl ass

containing nenbers who benefitted from 3Ms anti-conpetitive

6 In denying Plaintiff'’s previous notion for class
certification, the Court held that the opt out procedure described
in Rule 23(c)(2) failed to cure the conflicts inherent in the
proposed class, because, the Court noted, the conflict between
class nenbers would exist “from the nmonment that the class were
certified.” This was due to the fact that there were two conpeting
theories relevant to proving damages in the case, and Plaintiff’s
pursuit of one theory in order to maxi mze its danmages woul d |ikely
work to mnimze the recovery avail able to other class nenbers. By
contrast, inthis case, as discussed, supra, Plaintiff’s one market
t heory of damages runs a serious risk of mnimzing the recovery of
ot her nenbers of the nodified class only if the theory is rejected
by a fact-finder on the nerits.

In its prior opinion, the Court also found the opt out
procedure in Rule 23(c)(2) inappropriate because many of the class
menbers who traded in private |abel tape were anong the |argest
menbers of the proposed class. The Court noted that, despite their
size and apparent ability to pursue an individual action for
damages, none of the proposed cl ass nenbers had shown any i nterest
in doing so. By contrast, in this case, there has been no show ng
that a substantial nunber of nenbers of the nodified class who
purchased mainly or solely second tier 3Mtransparent tape did a
sufficiently large business in transparent tape to justify the
costs of an individual suit.
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conduct which fornmed the basis of the LePage’'s lawsuit (i.e., the
bundl ed rebates). “A class cannot be certified when its nenbers
have opposing interests or when it consists of nenbers who benefit
fromthe sanme acts alleged to be harnful to other nenbers of the

class.” Pickett v. lowa Beef Processors, 209 F.3d 1276, 1280 (11th

Cir. 2000)(citations omtted). Defendant argues that the rebate
reci pients may have a strong interest in maintaining the position
that 3M s conduct was | awful, and therefore will oppose this suit.
However, as the Court has previously noted, Plaintiff contends that
every nenber of the proposed class paid too nmuch for 3M branded
t ape, regardl ess of whether they received any bundl ed rebates from

3M See Bradburn v. 3M No. 02-7676, 2000 W. 34003597, at *4 (E.D.

Pa. Jul. 25, 2003). Accordingly, at this point in the proceedi ngs,
the Court cannot determ ne whether there are any nenbers of the
proposed class who have benefitted from 3Ms anti-conpetitive
conduct, and the fact that there nay be class nenbers who received
the chal |l enged rebates is not a sufficient basis on which to deny
class certification.

3. Breaches of Fiduciary Duty by Bradburn’s Corporate
Executives

3Mal so argues that Plaintiff is an i nadequate representative
of the proposed class by virtue of alleged prior breaches of
fiduciary duty by its corporate officers. 3M asserts that this

prior conduct establishes that Plaintiff’s executive officers do
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not possess the honesty and integrity required of a class
representative. Specifically, Defendant alleges that Elizabeth
Par ki nson, who is currently Chief Executive Oficer of Bradburn

and Brad Parki nson, who is Elizabeth Parkinson’s son and currently
owns 90% of the conpany, engaged in a practice of chargi ng personal
expenses on conpany credit cards. M. Parkinson was al so accused
of inproperly taking out personal |oans fromthe conpany. (Def’s
Mot. Ex. N, Arthur Larson Dep. at 20). When the allegedly
i nproper credit card charges were discovered, other corporate
officers of Bradburn demanded that Elizabeth and Brad Parkinson
repay these charges. However, according to Arthur Larson, who was
until recently also a corporate officer of Bradburn, while
El i zabet h Parki nson did pay back all of her disputed charges, Brad
Par ki nson only pai d back sone of his disputed charges. (Larson Dep.
at 154). Arthur Larson, along wth his brother, David,
subsequently filed an action to dissolve Bradburn as a corporate
entity. This suit, which was filed in Mssouri state court in the
year 2001, was eventually settled by an agreenent that Bradburn
woul d sell off its catal ogue business, while Brad and Elizabeth
Par ki nson would retain ownership and control of the remaining
assets. (See Pl'’s Mot. Cass Cert. Ex. 21.) Inportantly, thereis
no evidence that the court considering the Larsons’ action for
di ssolution of Bradburn, or any other court, ever nade a

determ nation that either Brad or Elizabeth Parkinson engaged in
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any w ongdoi ng. Moreover, while Brad and Elizabeth Parkinson’s
i nproper expenses and | oans were a factor in the Larsons’ decision
to dissolve the conpany, the decision was al so based upon vari ous
di sagreenent s bet ween t he Parki nsons and t he Larsons concerning t he
managenent of the conpany which do not call the Parkinsons’
integrity into question. (See Def’s OQop. Mem Ex. T.)

There are no bright line rules to follow in determ ning
whet her a proposed cl ass representative has sufficient integrity to
fulfill his role. However, courts which have found that a class
representative lacks the requisite integrity to serve as class
representative have been faced with conduct significantly nore

serious than the conduct faced here. See Folding Cartons V.

Anerican Can Co., 79 F.R D. 698, 703 (N.D. Ill. 1978)(proposed

named plaintiff who had been found by court in prior, unrelated
action to have engaged in deliberately deceptive behavior held to
be i nadequat e representative.) Courts have generally been unwi |l ling
to find a representative inadequate based upon behavior which is
not related, in tine or subject matter, to the case at hand. See

Koppel v. 4897 Corp., 191 F.R D. 360, 368 (S.D.N Y. 2000)(fact that

named plaintiff filed frivolous | awsuit sone fifteen years earlier
attenpting to extort noney from the defendant was “too
unsubstantiated and attenuated, in tinme and subject matter, to
seriously call into question his ability to pursue this litigation

and protect the interests of the proposed class.”); Jane B. v. New
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York Cty Dept. O Social Serv., 117 F.RD. 64, 71 (S.D.NY.

1987) (“The inquiry, then, into the representatives' personal
qualities is not an exam nation into their noral righteousness, but
rather an inquiry directed at inproper or questionable conduct
arising out of or touching upon the very prosecution of the

lawsuit.”); Randle v. Spectran, 129 F.R D 386, 392 (D. WMass.

1988) (proposed representati ve who had been indicted for arson nore
than ten years prior to the suit, and had admtted during his
deposition that he had filed no tax return for two separate years,
not disqualified fromserving as representative.)’

The prior conduct of Elizabeth and Brad Parkinson that
Def endant has identified does not indicate to the Court they | ack
the honesty and integrity required of class representatives.
First, both Elizabeth and Brad Parkinson dispute the contention

that any of the questionable credit card charges they nmade were

" Based upon Koppel and Jane B., as well as other cases
arising out of the Southern District of New York, Plaintiff argues
that the Court should announce a bright line rule that prior bad
acts of a proposed class representative are only relevant to cl ass
certification if either 1)the questionable conduct of which the
proposed cl ass representative is accused is related to the proposed
representation, or, 2) if there has been a prior judicial finding
of m sconduct. Al t hough these two factors are highly relevant to
a court’s determ nation of the adequacy of a class representati ve,
the Court declines to hold that these factors, or any other
factors, nust be established before a class representative’s
integrity is sufficiently called into question to defeat class
certification. For exanple, requiring a prior judicial finding of
m sconduct mght be inappropriate in a case where a defendant
admts to engaging in the conduct in question in the current
proceedi ngs before the court.
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i ndeed inproper,® and no court has ever so found. | ndeed,
according to Ms. Parkinson, she repaid the credit card charges to
the conpany in an effort to keep peace with the other directors,
sone of whom are apparently nenbers of her famly, and not because
she believed that she had engaged i n any wongdoi ng. (8/13/03 N. T.
at 49.) Thus, absent a finding fromany judicial body that these
charges were fraudulent or otherwise violated the |aw, the Court
would be forced to engage in a thorough analysis of both the
under | yi ng circunmstances of each of the di sputed charges as well as
of M ssouri corporations law in order to determ ne whether any of
t hese charges were i ndeed i nproper. The Court declines to engage
in such an anal ysis, which woul d waste val uabl e judicial resources
and unnecessarily delay this litigation.

Furthernore, while Ms. Parkinson does admt that the personal
| oans she received fromthe conpany were inproper, M. Parkinson
not ed during her hearing testinony that these | oans were taken out
in response to a famly energency, and that when she took out the
| oans she had every intention of repaying them at a |ater date,
whi ch she eventually did. (8/13/03 N T. at 61-62). Lastly, it
shoul d be noted that Arthur Larson, one of the persons who accused

Ms. Parkinson of inpropriety, still asserts that he believes that

8 For exanple, Ms. Parkinson testified during the class
certification hearing that her vacation trip to Maine was charged
to the conpany card because she had visited stationary stores in
the New England area during the trip to determ ne the manner in
which they were run. (8/13/03 N.T. at 63.)
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she is an honest person. (Pl’s Reply Mem Ex. 6, 2nd Larson Dep.
at 95-99.) Accordingly, the Court finds that Brad and Elizabeth
Par ki nson possess the requisite honesty and integrity to serve as
cl ass representatives.

4. The relationship between Brad Parkinson and Terry
Par ki nson

3M also argues that Bradburn is an inadequate class
representative by virtue of the fact that Brad Parki nson, who owns
90% of the conpany, is the husband of one of the attorneys
representing Bradburn, Terry Parkinson, and further that Elizabeth
Par ki nson, who is currently an officer at the conpany, is Brad
Par ki nson’ s not her and the not her-in-1aw of Terry Parki nson. Terry
Par ki nson works for the |l aw firmof Wl sh and Hubbl e, and Pl aintiff
admts that Ms. Parkinson has a financial interest in any fees
earned by the firm (8/13/03 N.T. at 21.) Def endant cites to a
long line of cases which have refused to certify a class
representative who was a close relative of one of the class

counsel. See Zlotnick v. Tie Comuni cations, Inc., 123 F. R D. 189,

193-94 (E.D. Pa. 1988); Inre Mcrosoft Corp Antitrust Litig., 214

F.RD 371, 374-75 (D. M. 2003). The rationale behind these
courts’ determnations is the obvious risk that the class
representative’s interests will be aligned with the interests of
the representatives’ attorneys, and not with the interests of the
ot her nenbers of the class.

However, the mere presence of a famlial relationship between
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a class representative and class counsel is not generally
sufficient in itself for the court to find that the class
representative is inadequate. Rather, courts generally will only
find i nadequacy if other factors which call into question a class
representative’s loyalty to other nenbers of the class are present.
For exanple, in Zlotnick, the court refused to certify the class
because, in addition to the fact that the proposed class
representative was the father of class counsel, the father admtted
during his deposition that he knew nothing about the case and
deferred to his son’s decisions on the matter. 123 F.R D. at 193-
94.

Most courts have al so found a class representative i hadequate
where that class representative maintained a financial interest in

an award of attorney’'s fees to the class counsel. See Sussnan V.

Lincoln Anerican Corp., 561 F.2d 86 (7th GCr. 1977); FEischer v.

Int’l Tel. & Tel. Corp, 72 F.R D. 170, 174 (E.D.N. Y. 1976).°

® On the other hand, a judge in this district certified a
class in spite of the fact that one of the nanmed class
representatives was a partner in the lawfirmthat represented the
class (the other naned representatives were siblings of the |aw
partner). See Unbriac v. Anerican Snacks, Inc., 388 F. Supp. 265
(E.D. Pa. 1975). The court in Unbriac reasoned that, although the
potential for attorney’ s fees m ght cloud the judgnment of the class
representatives, because all conprom ses and settlements would
require court approval (see Fed R Civ. P. 23(e)), the interests of
the other class nmenbers woul d be protected. This decision has not
been followed by other courts. See Flamm v. Eberstad, 72 F.R D.
187, 189 (E.D. I1ll. 1976)(refusing to follow Unbriac, and noting
that in its research it had found only one other case which had
allowed a class representative to serve as class counsel.)
Moreover, while the Court recognizes its power to disapprove
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Def endant has pointed to no evidence that Elizabeth Parkinson
is a nere pawn of her daughter-in-lawin this litigation, or that
Eli zabeth Parkinson wll directly benefit from any award of
attorney’s fees to Terry Parkinson or her law firm WIlsh and
Hubbl e, P.C. As the spouse of Terry Parkinson, however, it is
highly likely that Brad Parkinson would directly benefit from any
benefit that Terry Parkinson would receive by virtue of her
representation of Bradburn in this case. Plaintiff vehenently
argues, however, that Brad Parkinson’s 90% ownershi p of Bradburn

should not play a factor in the Court’s analysis, because only

Bradburn Parent Teacher Store, Inc., and not Brad Parkinson
himsel f, seeks to be appointed class representative. Thus,
according to Plaintiff, unless and until Defendant is able to
“pierce the corporate veil” of Bradburn and establish that Bradburn

is a nere “alter ego” of Brad Parkinson hinmself, M. Parkinson’s
stake in Bradburn is essentially irrelevant. The Court disagrees.
Plaintiff has not presented, and the Court has not found, any
authority which supports Plaintiff’s proposition that majority
ownership of a conpany is irrelevant in determning potentia

conflicts of interest between class representatives and ot her cl ass

settl enment agreenents which are not in the best interest of the
class as a whole, the Court considers this power to be an
additional protection of the interests of the class nenbers, and
not a substitute for the requirenent that a class representative’'s
interests align with the interests of other nenbers of the class
and not with the interests of its attorneys.
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menbers. Moreover, the Court finds that there is a substantia
ri sk that Brad Par ki nson, who is a 90% owner of the conpany and the
son of the OChief Executive Oficer, could have substanti al
i nfl uence over the conpany’s decision-nmaking with respect to the
instant |itigation. The Court further notes that the volune of
tape purchases made by Bradburn only anmounted to approxi mately
$12,000 per year. (8/13/03 N.T. at 81.) Thus, by Bradburn's own
analysis its individual damages in this <case only tota
approximately $11,000. (Pl's Mt. Cass Cert. at 20). The
attorney’s fees that Terry Parkinson’s firmw || receive fromthis
litigation could easily dwarf this amount. Plaintiff admts that
Terry Parkinson has a financial interest in any fees earned by
Wel sh and Hubble, P.C. (8/13/03 N.T. at 21.)

Accordingly, the Court finds that Bradburn Parent Teacher
Store cannot adequately represent the proposed nodified class if
Terry Parkinson or her law firm Wl sh and Hubble, P.C., continue
to represent Bradburn as class counsel. Accordingly, Terry
Par ki nson and her law firm Wl sh and Hubble, P.C., cannot serve as
cl ass counsel and cannot otherw se receive any attorney’'s fees or
ot her suns which the Court may award in this action

C. Typicality

In order for Plaintiff to satisfy the typicality requirenent,
Plaintiff nmust show that "the <clains or defenses of the

representative parties are typical of the clains or defenses of the
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class." Fed. R Cv. P. 23(a). “The typicality requirenent is
intended to preclude certification of those cases where the | egal
t heories of the naned plaintiffs potentially conflict with those of
the absentees.” Georgine, 83 F.3d at 631 (citation omtted).
Accordingly, “The inquiry assesses whether the naned plaintiffs
have incentives that align wth those of absent class nenbers so
that the absentees' interests will be fairly represented.” |d.
(citation omtted). The typicality requirenent is therefore quite
simlar to the adequacy of representation requirenent, in that
“both | ook to the potential for conflicts in the class.” Id. On
the other hand, the nere existence of factual differences between
the clainms of <class nenbers does not preclude a finding of
typicality. Rat her, “‘[f]actual differences will not render a
claimatypical if the claimarises fromthe sane event or practice
or course of conduct that gives rise to the clains of the class
menbers, and if it is based on the sane | egal theory.’” Barnes, 161
F.3d at 141 (quoting 1 Newberg on C ass Actions, 8 3.15, at 3-78);

see also Baby Neal, 43 F.3d at 58(“[E]ven relatively pronounced

factual differences wll generally not preclude a finding of
typicality where there is a strong simlarity of legal theories.”)

In this case, the clains of Plaintiff are typical of the
clains of nenbers of the proposed class. Plaintiff asserts that
all menbers of the proposed nodified class have been injured by the

sane anti conpetive conduct engaged in by 3Mthat was the subject of
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the prior LePage’s litigation, and will seek to recover overcharge
damages on behal f of these class nenbers. Accordingly, Plaintiff’s
claimin this case “‘arises from the sanme event or practice or
course of conduct that gives rise to clains of the class nenbers,’”
and it is based upon the sane | egal theory. Barnes, 161 F.3d at
141 (quoting 1 Newberg on Class Actions, 8§ 3.15, at 3-78).
Mor eover, as discussed, supra, the Court finds that the |egal
t heory proposed by Plaintiff will not work to limt or foreclose
the recovery of the absent class nenbers. Accordingly, the Court
finds that the typicality requirenment is satisfied.

D. Rule 23(b)(3) Requirenents

Plaintiff asserts that it satisfies the requirenents of Rule
23(b)(3). The prerequisites for certification under Rule 23(b)(3)
are as foll ows:

To qualify for certification wunder Rule
23(b)(3), a class nust neet two requirenents
beyond the Rule 23(a) prerequisites: Comobn
guestions nmust “predom nate over any questions
affecting only individual nenbers”; and class
resol uti on nust be “superior to other avail abl e
met hods for the fair and efficient adjudi cation
of the controversy.”

Anthem Prods., 521 U. S. at 615.

In order to succeed in this antitrust action, Plaintiff nust
prove: 1) a violation of the antitrust laws; 2) antitrust injury
resulting from the violation; and 3) the anount of the danages

suffered. See Stelwagon Mqg. Co. v. Tarnac Roofing Sys., Inc., 63

F.3d 1267, 1270-71 (3d Cir. 1995). Defendant argues that Plaintiff
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cannot establish that commobn questions of fact regarding inpact
predom nat e over individual questions. The Third Crcuit has held
t hat conmmon issues do not predom nate under Rule 23(b)(3) unless
i npact upon all cl ass nenbers can be established through the use of

common proof. See Newton v. Merrill Lynch, Pierce, Fenner and

Smth, Inc., 259 F.3d 154, 189 (3d G r. 2001)(“Wile obstacles to

cal cul ating damages may not preclude class certification, the
putative class nust first denonstrate economic |0sSs on a common

basis.”); see alsoInre Linerboard Antitrust Litig., 203 F. R D. at

220 (finding predom nance requirenent satisfied where “Plaintiffs
have shown that they plan to prove common inpact by introducing
generalized evidence that will not vary anong individual class
menbers.”). One court has described the requirenent as foll ows:

On a notion for class certification, the issue
confronting the court is whether the proof
necessary to denonstrate inpact as to each
class nenber is particular to that class
menber, in which case individual questions
concerning inpact would overwhelm the conmon
guestions concerning the exi stence and scope of
[the alleged antitrust violation], or whether
the necessary proof of inpact would be conmon
to all class nenbers and sufficiently
generalized that <class treatnent of their

10 Def endant does not appear to dispute Plaintiff’s claimthat

comon questions regarding Defendant’s alleged violation of the
antitrust | aws predom nate over individual questions. Furthernore,
it appears that under Plaintiff’s theory of the case this el enent
wi |l be established t hrough common proof, and specifically through
t he proposed use of collateral estoppel and the findings fromthe
LePage’'s litigation. (See Conpl. § 17.) The Court therefore finds
that common questions predom nate over individual questions wth
respect to Defendant’s alleged violation of the antitrust |aws.

32



clains woul d be feasible.

In re. Industrial Dianpbnds Antitrust Litig., 167 F.R D. 374, 382

(S.D.N.Y. 1996). On the other hand, it is well settled that, if
i npact can be established by the use of common proof, the fact that
i ndi vidual i zed determ nations of the anmount of the damages that
each individual class nenber suffered will be needed does not, in

itself, preclude class certification. See In re. Mercedes Benz

Antitrust Litig., 213 F.R D. 180, 190 (D. N.J. 2003) (collecting

cases); see also Newton, 259 F.3d at 189 (“[T]he issue is not the

cal cul ati on of danmages but whether or not class nenbers have any
clains at all.”) Defendant argues that Plaintiff’s expert, Dr.
Kam en, has not produced a theory of damages which will allow him
to establish the fact of injury for each class nenber through the
use of conmon proof.

In his expert report, Dr. Kam en opines that,

If 3Ms conduct is proven to have restrained
conpetition-by excl udi ng LePage’ s as a
meani ngf ul conpetitor, and discouraging entry
by new conpetitors or expansion by existing
ones-it is econonically reasonable to concl ude
that this has the effect of raising or
mai ntaining prices for all purchasers in the
mar ket above what they would have been

otherwise. In the transparent tape market, the
di rensions of conpetition are price and
qual ity. In that setting, it is standard
econom c theory that the price will be driven

dowmn to the level at which the supplier
reali zes a reasonable or normal rate of return,
taking into account the distinctive quality
di mensi on of his product.
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(6/9/03 Kamen Decl. 1 9.) Dr. Kamen's theory is fully supported

by the en banc decision of the Third G rcuit in LePage’s Il. In

LePage’'s |1, the Court wote:

Once a nonopolist achieves its goal by
excluding potential conpetitors, it can then
increase the price of its product to the point
at which it will maximze its profit. Thi s
price is invariably higher than the price
determned in a conpetitive market.

LePage’s 1, 324 F.3d at 164. Under this |line of reasoning, when

a nmonopolist unlawfully maintains its nonopoly power in violation
of Section 2 of the Sherman Act, as is asserted inthis case, it is
logical, at least as a general rule, to presune that all class
menbers have suffered injury as a result of the conduct, in the
form of supra-conpetitive prices.?!

However, Dr. Kamien relies wupon far nore than a nere
theoretical presunption of inpact in this case. To the contrary,
Dr. Kami en opines that there is a nethod of econom c anal ysi s which

can establish the existence of inpact upon all potential class

11 The Court does not read LePage’'s Il as precluding a
defendant in a case brought under Section 2 of the Sherman Act from
chal | engi ng t he exi stence of common proof with respect to i npact by
presenting evidence tending to show that, under the particul ar
circunst ances of the case, inpact cannot be denonstrated by common
proof. See Industrial Dianpbnds, 167 F.R D. at 382 (noting that,
while, as a general rule, an illegal price fixing conspiracy
presunptively inpacts all purchasers of the product in the affected
mar ket, a defendant in such a case is always free to argue that
factors peculiar to the specific industry and market invol ved rebut
any presunption that all class nenbers have been inpacted and
precl ude the use of conmmon proof to establish such inpact).
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menbers. Dr. Kam en opi nes that an appropriate neasure of damages
for the class can be determned in this case using a benchmark, or
yardstick, theory. (6/9/03 Kam en Decl. ¥ 10.) A benchmark theory
of damages attenpts to determne the price that would have been
paid for a product in a but-for world absent the defendant’s anti -
conpetitive conduct by considering the price actually charged for
a different product in a market wth simlar characteristics
unaffected by the anti-conpetitive conduct, or by considering the
price charged for the product in question during a tinme period when
the defendant did not engage in the anti-conpetitive conduct in
question. (See 6/9/03 Kam en Decl. 9T 10-11). Dr. Kam en opi nes
that two potential benchmarks exist in this case. The first
benchmark is the market for transparent tape during the early
1990' s, before 3M s anti-conpetitive conduct conmenced. Dr. Kam en
opined that, during this period, 3Moffered price reductions to a
nunber of custonmers in response to conpetition from other
suppliers, and that these price reductions can be used as a proxy
for the prices that 3Mwoul d have charged duri ng t he danages peri od
of this case absent its anti-conpetitive conduct. (6/9/03 Kam en
Decl. 9 14.) According to Dr. Kamen, data regarding 3Ms price
reductions during this period should be available from 3Ms own
records. (6/9/03 Kamen Decl. § 15.) The second benchmark is the
mar ket for “wap and mail” tape during the year 1993. Dr. Kam en

opines that during the early 1990's, in response to conpetition
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from Manco and other conpetitors and a resulting |oss of market
share, Defendant significantly reduced its prices for wap and mai |
tape. (6/9/03 Kamen Decl. ¢ 16.) Dr. Kamen bases this
proposition on 3Ms strategic business plan for the year 1995
whi ch states that a decrease in 3Ms market share in the wap and
mai | market “was turned in *93, mainly due to a 25% pri ce decrease
in mailing tapes and the launch of its mailing supply line.”
(6/9/03 Kamen Decl. Ex. F at 23.) According to Dr. Kamen, “it
shoul d be possible to determne from3Ms cost data in the wap and
mai | and transparent tape markets if a simlar or greater price
decline would have occurred in the transparent tape market.”
(6/9/03 Kamen Decl. q 17.) Dr. Kam en further opines that “all of
the data necessary to determ ne and apply the benchmar ks descri bed
above will be available from 3Ms own records.” (6/9/03 Kam en
Decl. ¢ 18.) The two benchmarks proposed by Dr. Kamen are
“standard nethods for proving damages in an antitrust case.”

Ni chols v. Snithkline BeechamCorp., Cv. A No. 00-6222, 2003 U. S.

Dist. Lexis 2049, at *24 (E.D. Pa. Jan. 29, 2003).

Def endant argues that Dr. Kamen's proposed benchmarking
theories fail to adequately account for the fact that many of the
| arge-volunme retailers were the recipients of bundl ed rebates and
ot her discounts provided by Defendant, and therefore nay have
benefitted from the conduct that was challenged in the LePage’s

[itigation. Def endant further argues that an individualized

36



determnation of the rebates received by each of Defendant’s
custoners woul d be necessary before the Court could even determn ne
that the class nenber had suffered any injury as a result of
Def endant’ s conduct. Thus, Defendant argues, Dr. Kam en has made
no showi ng that inpact can be proven in this case on a common
basi s.

Dr. Kamen opines in his expert report that “while 3M
provi des rebates to sone customers, 3Ms expert witness in the
LePage’s case testified that ‘3Ms rebate prograns are readily
convertible into price.”” (6/9/03 Kamen Decl. § 18.) Dr. Kam en
further opined that common proof of antitrust injury is avail able
from 3Ms own records, which contain data concerning the prices
actually charged to 3Ms custoners as well as 3Ms average unit
pricing and factory cost. (6/9/03 Kam en Decl. § 18.) For exanple,
Dr. Kam en notes that, according to testinony from3M s enpl oyees,
3M mai nt ai ns a dat abase which tracks the rebates received by each
custoner. (See Broderick Dep. at 18; see also Rubinfeld Dep. at
177-78). Based upon his proposed benchmark theory and the
avai lability of this evidence, Dr. Kamen testified at the hearing
that “the magni tude of the danage [suffered by each cl ass nenber]
can be calculated in a conmon way.” (8/13/03 N.T. at 92.)

Def endant argues that Dr. Kamen has nerely assuned the
existence of inpact in this case, wthout any enpirical or

theoretical basis for this assunption. Dr. Kamen did admt at the
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hearing that, for purposes of his research, he assuned the
exi stence of common inpact anong class nenbers. However, Dr.
Kam en explained that this assunption was based upon the
all egations made in Plaintiff’s Conplaint, which he assuned to be
true for purposes of his research.!? (11/4/03 N.T. at 108-11.) Dr.
Kamen's admssion is in no way fatal to class certification

because Plaintiff is not required at this stage of the litigation
to establish, as fact, that each cl ass nenber has suffered economc

injury.® See Lunto Indus., Inc. v. Jeld-Wen, Inc., 171 F.R D. 168,

12 The Conplaint in this action alleges that “3Ms unl awf ul
mai nt enance of its tape nonopoly has suppressed conpetition and has
mai nt ai ned tape prices paid by direct purchasers to 3M well above
conpetitive levels after any 3Mrebates (if any) attributable to
tape purchases.” (Conpl. T 27.)

13 Defendant relies heavily upon Newton, 259 F.3d 154, a
securities class action in which Plaintiff alleged that broker-
deal ers breached their duty of best execution when trading their
custoners’ securities on the NASDAQ exchange. In Newton, the Third
Crcuit held that the predom nance requirenment was not satisfied
where an inquiry into the circunstances of hundreds of mllions of
i ndi vi dual stock trades would be required to determ ne whet her or
not each nenber of the proposed class failed to receive the best
avai l abl e price and was therefore injured by the alleged inproper
conduct. See id. at 187-88. The Newton court wote that “because
it is clear that at |east sone of the plaintiffs have not suffered
econom ¢ i njury, individual questions remain that woul d have to be
adj udi cated separately.” Id. at 190. The Court finds the facts of
the instant case easily distinguishable from those in Newon.
First, unlike in Newton, it is not at all clear in this case that
there are class nenbers who have not suffered economc injury. To
the contrary, the trial court record in LePage’s | ends support to
Plaintiff’s allegation that all nenbers of the proposed class were
harmed by Defendant’s anti-conpetitive conduct. |Indeed, the Third
Crcuit noted in its en banc opinion that, “LePage’s expert
testified that the price of Scotch-brand tape i ncreased si nce 1994,
after 3Minstituted its rebate program” LePage's |1, 324 F. 3d at
164. Second, and nore inportantly, in this case Plaintiff has
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173-74 (E.D. Pa. 1997) (“At this stage of litigation, however, the
Court need not concern itself with whether Plaintiffs can prove
their allegations regarding conmon inpact; the Court need only
assure itself that Plaintiffs' attenpt to prove their allegations
wi |l predom nantly involve common issues of fact and law. ”); see

also Nichols, 2003 U.S. Dist. Lexis 2049, at *20 (“In order to show

inpact is susceptible to class-wide proof, Plaintiffs are not
required to show that the fact of injury actually exists for each
class nmenber. |If Plaintiffs are able to establish the existence of
generalized evidence which will prove or disprove this injury
el ement on a sinultaneous cl ass-w de basis, then there is no need
t o exam ne each cl ass nenbers' individual circunstance.”) (internal
guotation marks omtted.) Rather, it is Plaintiff’s burden to
“make a threshold showing that the elenment of inpact wll
predom nantly involve generalized issues of proof, rather than
guestions which are particular to each nenber of the proposed
class.” Lunto, 171 F.R D. at 174. Plaintiff naintains that it has
met this burden by presenting, through Dr. Kam en, a theory of
damages which will prove or disprove the existence of inpact for

all menbers of the class by the use of common benchmar ki ng f ornul as

poi nted to the exi stence of common proof, specifically Defendant’s
i nternal databases, which will affirmatively establish the inpact
of Defendant’s conduct upon each of the nenbers of the proposed
class. Thus, this Court wll not likely be faced w th anything
approachi ng t he “hercul ean” task of exam ni ng hundreds of mllions
of individual transactions that would have been required of the
Court in Newt on.
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and generalized proof.

Def endant argues, however, that Dr. Kam en's opinion |acks
foundati on, because he has not made an adequate denonstration that
he has studied the market for transparent tape, or the market for
wrap and nmail tape, in the United States. Furthernore, Defendant
argues that, given the conplexities inherent in these markets, the
nmet hodol ogi es that Dr. Kam en proposes for proving cl assw de i npact
cannot feasibly be applied to the facts of this case.

Defendant relies upon In re Linerboard Antitrust Litig., in

which the Third G rcuit highlighted the need for expert w tnesses
to support their expert opinions wth supporting data and

col | aborating opinions. The Linerboard court credited the

testinmony of the plaintiff’s expert w tnesses, who opined that an
al | eged conspiracy anong producers of linerboard to reduce their
i nventories woul d have had a common, class-wi de inpact. The court
did so in large part because the experts’ opinions “were supported
by charts, studies and articles fromleading trade publications.”
Li nerboard, 305 F.3d at 153. Specifically, the expert w tnesses
had conducted “extensive enpirical investigation[s]” into the
mar ket for |inerboard and corrugated boxes. 1d. Thus, the expert’s
concl usi ons were not generalized theories, but were instead based
upon a specific analysis of the actual conditions present in the

rel evant narket. Linerboard, therefore, teaches that at | east sone

analysis of the relevant market and other facts unique to the
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particular case is required before an expert can opine that all

cl ass nenbers have suffered antitrust injury. Conpare Wisfeld v.

Sun Chemical Corp., 210 F.R D. 136, 143 (D. N J. 2002) (finding

that Plaintiff had failed to satisfy the predom nance requirenent
where Plaintiff offered “no . . . support for his claim of
cl asswi de inpact, only the naked concl usions of his expert.”) with

Dani el v. Anerican Bd. of Energency Medicine, 269 F. Supp. 2d 159,

201 (WD.NY. 2003)(predom nance requirenent satisfied where
expert’s “opinion is based upon a substantial body of i ndependently
created data tending reasonably to confirm his prelimnary
conclusions as to the classwi de inpact of Defendants' [alleged
unl awf ul conduct] upon the conpensation of the proposed class.”)
The Court finds that Dr. Kam en has sufficiently augnented his
concl usion that cl asswi de i npact can be established through the use
of conmmon proof w th supporting docunentation and econom c theory.
The Court further finds that this supporting docunentation
denonstrates that Dr. Kam en has conducted at |east a prelimnary
study of the market for transparent tape and the feasibility of
applying his economc theory to this narket. For exanple, in
support of his assertion that the nmarket for “wap and nail” tape
represents a valid conpetitive benchmark for this case which may be
used to cal cul ate damages on a common basis for the entire cl ass,
Dr. Kamen utilized Defendant’s own internal strategic business

pl an, which states that 3Mregai ned market share lost in the early
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1990's fromenergi ng conpetition by Iowering the price of its wap
and mail products substantially. (6/9/03 Kamen Decl. § 16 & Ex.
F.) Dr. Kamen’s analysis of the market for transparent tape prior
to 3M s anti-conpetitive conduct simlarly cites to both deposition
testi nony of 3M enpl oyees and LePage’s trial testinony to support
Dr. Kamen’s assertion that the discounts offered by 3Mduring this
period can be used as a proxy for determning the prices that 3M
woul d have charged for its tape in the absence of its anti-
conpetitive conduct. The Court therefore finds that Dr. Kam en has
supported his expert opinion with “sufficient evidence and a
pl ausi bl e theory to convince the Court that class-w de inpact

may be proven by evidence common to all class nenbers.” Mercedes
Benz, 213 F.R D. at 190.

Def endant also points out several characteristics of the
mar kets for transparent tape and wap and mail tape that it alleges
Dr. Kamen failed to consider, and which denonstrate that Dr.
Kam en’ s proposed nethods for establishing inpact through the use
of common proof will not work in this case. For exanpl e, Defendant
notes that Dr. Kam en was unaware that Defendant actually utilized
bundl ed rebates in the wap and mil market, nmaking it an
i nadequat e conpetitive benchmark. (Def’s Qop. Cass Cert at 51).
Plaintiff notes, however, that bundled rebates were used in the
wrap and mail market for the first tinme in 1993 as part of a pil ot

pr ogram Plaintiff further notes that the bundled rebate test
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programonly applied to thirteen purchasers during the year 1993.
Dr. Kamen testifiedthat, because the bundl ed rebate prograns took
a nunber of years to achieve an effect upon pricing in the markets
in which they were used, the market for wap and mail tape during
the year 1993 could still be used as a benchmark notw thstandi ng
t he exi stence of the bundled rebate program (Kam en Dep. at 100.)
Def endant al so argues that, according toits research, and contrary
to Dr. Kam en' s assertions, there was no general 25% decrease in
the price of wap and mail tape in the year 1993. Rat her,
according to Dr. Rubinfeld, 3Mdecreased the price of only two of
the products in its wap and mail line in January 1993. (5/17/04
Rubi nfel d Decl. { 18.) According to Dr. Rubinfeld, the prices of
other wap and mail products were |eft unchanged in 1993. (ld.)
Furthernore, according to Dr. Rubinfeld, in January 1995, the
prices of these two tape products were further reduced, while the
prices of other wap and nail tapes were increased slightly. (Ld.)
According to 3M this evidence denonstrates that the price trends
in the wap and mail nmarket in response to conpetition were not
consistent or uniform Accordingly, 3Margues, because there was
no common inpact from conpetition on price in the wap and nai

market, this market cannot provide an adequate conpetitive
benchmark. Dr. Kam en responds that he does not believe that this
newinformation, initself, indicates that the wap and mai | market

cannot serve as an appropriate benchmark in this case. Dr. Kam en
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notes specifically that he does not yet have access to the gross
margi ns on wap and nmai|l products. (6/4/04 N.T. at 19.)* It is the
gross margins for products in the wap and nail nmarket, Dr. Kam en
argues, that will allowhimto determ ne 3Ms response to the entry
of conpetitors in a conpetitive market, not novenents in the price
charged to the end user. (ld.) This is because, w thout the gross
margin data, it is not possible to determne if the price
fluctuations on certain wap and nmail products were caused by, for
exanpl e, fluctuations in the cost of production, as opposed to 3Ms
decision to selectively reduce prices in response to conpetition.
(ILd.) Moreover, Dr. Kam en points out that he does not yet know
the market share of the two wap and mail products for which 3M
reduced prices 25% (6/4/04 NT. at 18). Dr. Kam en notes that, if
these two products were the “big sellers” in this market, it would
make sense for 3Mto lower the price of these two products, as
opposed to the price on products which sold in snaller volunes, in
order to regain market share. (1d.)

The Court finds that Dr. Kamen's testinony provides a
sufficient rebuttal to Defendant’s argunent that factors unique to
the transparent tape market would render Dr. Kamen' s proposed

benchmar ki ng anal ysis inadequate in this case. Accordingly, the

Y In a prior order, the Court denied Plaintiff’s request
seeking “discovery regarding pricing, profits and conpetitive
information for Defendant’s office products other than invisible
and transparent tape since 1992.” (See 3/31/03 Order, Docket # 32.)
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di spute between Plaintiff and Def endant as to whether Dr. Kamen’s
benchmar ki ng analysis will work in this case is not appropriately

considered at this tine. See In re Visa Check/Master Mboney

Antitrust Litig., 280 F.3d at 135 (noting that, at class

certification stage of |litigation, a court "may not weigh
conflicting expert evidence or engage in statistical dueling of
experts.”) (citation omtted). It wll be for a jury deciding the
merits of this litigation, after the parties have had the full
benefit of discovery, to evaluate the conflicting testinony of
Plaintiff’s and Defendant’ s experts and determ ne the weight that

Dr. Kamen's expert opinion deserves. See In re Donestic Ar

Transp. Litig., 137 F.R D. 677, 692 (N.D. Ga. 1991)(“It is not the

function of the Court at [the class certification stage] to
determ ne whet her [the expert witness] is correct. The weight to be
given his testinony and its effect is for the fact finder in
assessing the nerits of plaintiffs' clains at a |ater date.”)

Def endant al so attacks Dr. Kam en’s proposed use of the nmarket
for transparent tape before Defendant’s conduct began as a
benchmar k because, according to Defendant, Plaintiff has nmade no
show ng that the data needed to do this benchmarking analysis is
available. (Def’s Opp. Cass Cert. at 49-50.) However, as the
parties are well aware, Defendant objected to the disclosure of
pricing and conpetitive information for 3Ms invisible and

transparent tape for the period from 1989 through 1991 during the
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class certification phase of this action, and the Court thereafter
denied Plaintiff’s Mtion seeking this information before the
comrencenent of nerits discovery. (See 3/31/03 Order, Docket # 32.)
Furthernore, Defendant has not alleged that this data, which
ostensibly would allow Dr. Kam en to conduct his analysis, is not
avai l able, nor has it provided a credible reason to explain why
such data would not be available. Defendant further attacks Dr.
Kam en’ s benchmar ki ng nmet hodol ogy for failing to take into account
the conplexities of the market for transparent tape. Specifically,
Def endant relies upon the fact that there are nore than 1,000
different tape products in the market definition of transparent
tape, and that the prices for each product vary greatly dependi ng
upon the custoner and the tine period. However, while it may be
true that Defendant produces nearly 2,000 different product stock
keeping units (“SKU s”) that would be included in the transparent
tape market definition, M. Kaplan, one of Defendant’s expert
W tnesses, testified that only 100 of these SKU s conprise
approxi mately 80%of 3Ms sales. (11/4/03 N T. at 75.) Dr. Kam en
opines that one can approximate the pricing behavior of the
remai ning 1,900 SKU s by exam ning the pricing behavior of the top
100 SKU s, because one would expect that the prices of the
remai ning SKU s woul d have behaved in a simlar manner. (8/13/03
N.T. at 161-62.) Furthernore, Dr. Rubinfeld has admtted that

Def endant mai nt ai ns dat abases whi ch track the prices that Defendant
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charges each individual custoner for each product it sells, and
t hat t hese dat abases contai n pronoti onal all owances and rebates, as
wel | as other discounts offered to each custoner. (Rubinfeld Dep.
at 177-78). Furt hernore, the existence of market conpl exity does
not in itself necessarily mandate the use of individualized proof
of 1 npact. Rat her, courts have granted class certification in
cases where many of the proposed class nenbers payed individually

negoti ated prices. For exanple, in Industrial D anonds, the court

certified a class of plaintiffs who paid individually negotiated
prices for industrial grade dianonds for which a list price was

set. 167 F.R D. at 383-84. The Industrial D anonds court rejected

the defendant’s argunent that the individually negotiated prices
made an individualized determ nation of damages necessary, noting
that, if plaintiffs could prove at trial that the “[the] list
prices were the basis for individual price negotiations between
defendants and their custonmers, a jury could reasonably concl ude
that the purchasers of list-price products were inpacted by the

all eged [price fixing] conspiracy.” 1d. at 384; see also lnre Flat

G ass Antitrust Litig., 191 F.R D. 472, 486 (WD. Pa. 1999) (“even

though sonme plaintiffs negotiated prices, if plaintiffs can
establish that the base price from which these negotiations
occurred was inflated, this would establish at |east the fact of
damage, even if the extent of the damage [suffered] by each

plaintiff varied.”) (citations omtted); Mercedes Benz, 180 F.R D
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at 189 (crediting expert’s conclusion that common proof of inpact
woul d be possible even where putative plaintiffs each negoti ated

i ndividual prices for their autonobiles); Rosack v. Volvo of

Anerica Corp, 182 Cal. Rptr. 800, 811 (Cal. App. 1982)(“The good

negotiator in the fixed market woul d presumably have gotten an even
better deal in the conpetitive market.”) In this case, Plaintiff
has asserted that the discounts that individual customers received
were discounts off of a nonopoly price. (See Conpl. Y 27.)

Accordingly, the Court finds that Plaintiff has adduced
sufficient evidence and a plausible theory to support its
proposi tion that conmon evidence is avail able which will establish
t he exi stence of inpact for each potential class nenber. The Court
therefore finds that common questions predom nate over individual
questions with respect to Defendant’s violation of the antitrust
laws and with respect to inpact.

The Court further finds that a class action is the superior
method for the fair and efficient adjudication of this dispute.
Rul e 23(b) (3) provides a list of four factors which are relevant in
determning this issue. The factors are:

(A) The interest of nenbers of the class in
individually controlling the prosecution
or defense of separate actions; (B) the
extent and nature of any litigation
concer ni ng t he controversy al r eady
commenced by or against nenbers of the
cl ass; (O t he desirability or
undesirability of concentrating t he

litigation of the clains in the particul ar
forum (D) the difficulties likely to be
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encountered in the managenent of a class
action.

Fed R Civ. P. 23(b)(3). As Plaintiff points out, there are a
substantial nunber of potential class nmenbers whose recovery in
this case would be dwarfed by litigation costs associated with
bringing this suit. Accordingly, bringing this suit as a class
action “provides an efficient alternative to individual clains,
because individual Cass mnenbers are unlikely to bring
i ndi vidual actions given the l|ikelihood that their litigation

expenses woul d exceed any potential recovery.” Oloff v. Syndicated

Ofice Sys., Inc., 00-Cv 5355, 2004 W. 870691, at *5 (E.D. Pa. Apr.
22, 2004)(citation omtted). To be sure, the nodified class may
i ncl ude nenbers who have purchased a sufficiently |l arge quantity of
tape from 3Mto justify the comrencenent of an individual suit.
However, the class also contains many nenbers whose potenti al
damage awards would be dwarfed by their potential litigation
expenses. |Indeed, as noted, supra, Plaintiff’s potential damages
in this case are estimated to be only approximtely $11, 000.
Furthernore, many of the |argest purchasers of 3Mtape were al so
purchasers of private |abel tape, and would, therefore, not be
included in the nodified class. (See Pl’s Renewed Mot. Cl ass Cert.
Ex. B, “Kaplan Dep.”, Ex. 10.) 3Margues that class certification
is not appropriate in light of the fact that two purchasers of 3M
t ape have al ready publicly stated their oppositionto this |lawsuit.

However, Plaintiff contends that neither of these purchasers would
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be included in the nodified class, and Defendant has pointed to
nothing which refutes Plaintiff’s contention. (See Pl’'s 5/7/04
Reply Mem at 21.) Defendant also argues that the fact that no
menber of the class has sought to file an individual actioninthis
case wei ghs against class certification. However, as Plaintiff
points out, thisis as likely the result of the fact that potenti al
cl ass nenbers cannot afford the costs of an individual suit as it
is the result of class nenbers’ disinterest in the underlying
| awsui t . Finally, 3M argues that concerns over the adequacy of
Bradburn’s representation of the proposed class mlitate against a
finding that a class action is the superior nethod of proceeding
with this litigation. However, as discussed, supra, the Court has
al ready found that Bradburn is an adequate representative of the
class. Accordingly, it would not be appropriate to revisit this
i ssue in considering whether the superiority requirenment is net.
V. CONCLUSI ON

For the foregoing reasons, Plaintiff’s Mtion for d ass
Certification will be granted, subject to the condition that Terry
Par ki nson and her law firm Welsh and Hubble, P.C., will not serve
as class counsel in this action and will not otherw se be entitled
to any attorney’' s fees or other suns which the Court may award in
this action.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRADBURN PARENT/ TEACHER :

STORE, | NC. ) ClVIL ACTI ON
V.

3M (M NNESCTA M NI NG AND )

MANUFACTURI NG COVPANY) : NO. 02-7676

ORDER
AND NOW this __ day of August, 2004, upon consideration of

Plaintiff’s Mtion for Certification of Mdified Cass (Doc. #
140), all related subm ssions, and the hearings held on June 4,
2004 and June 9, 2004, I T 1S HEREBY ORDERED that Plaintiff’s Mtion
is GRANTED. The followi ng class of Plaintiffs shall be certified:

Al'l persons who directly purchased invisible or

transparent tape from 3M Conpany between Cct ober

2, 1998 and the present, who have not purchased,

for resale under the class nenber’s own | abel,

any “private | abel” invisible or transparent tape

from 3M Conpany or any of 3M Conpany’s

conpetitors at any tinme from Cctober 2, 1988 to

t he present.

| T 1S FURTHER ORDERED that the class clains and i ssues shall

be those set forth in the Conplaint, and that the follow ng shall
serve as cl ass counsel pursuant to Fed. R Gv. P. 23(9):

R Steven Berry, Berry and Leftw ch

J. Daniel Leftwich, Berry and Leftw ch

Gregory Baruch, Berry and Leftw ch

Charles M Jones, Jones, Osteen, Jones and Arnold

The law firm of Welsh & Hubble, P.C shall not serve as

cl ass counsel .



| T I'S FURTHER ORDERED that the parties shall confer as to a
pl an of O ass notice and shall submt such plan within twenty (20)

days fromthe date of this Order.

BY THE COURT:

John R Padova, J.






