I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH A. ARI ETTA, et al ., : ClVIL ACTI ON
Plaintiffs, :
V.

CI TY OF ALLENTOMWN, et al., :
Def endant s. : No. 04-226

VEMORANDUM AND ORDER

J. M KELLY, J. AUGUST 9, 2004
Presently before the Court is the Mtion for Tenporary
Restraining Order filed by Plaintiffs Joseph A Arietta, Donald

Earl Cumm ngs, Joseph F. O Hara, Edward J. Kuchar, Kathleen R
Kuhns, Phillip T. Pongracz, Karen Pongracz and Mary Ann Yorina
(collectively, “Plaintiffs”) seeking relief fromthe enforcenent
of certain provisions of the Codified Odinances of the Cty of
Al | ent own, Pennsyl vani a, specifically, those provisions relating
to a permt requirenent for special events. See Codified

Ordi nances of the Cty of Allentown, Sections 311.01-311.99 (the
“Ordinance”). Plaintiffs allege that these provisions are
facially unconstitutional and unconstitutional as applied to them
in each of their individual abortion protest activities at the
Keats Street entrance to the Al entown Wnen’s Center (the
“AWC’), a corporation organi zed under the |aws of Pennsyl vani a

t hat provi des nmedi cal services to wonen, including abortions.

Def endants City of Allentown, Police Chief Joseph Bl ackburn,

Assi stant Police Chief Ronald Manescu and Mayor Roy Affl erbach

(collectively, “Defendants”) filed their Opposition to



Plaintiffs’ Mdtion, and a full evidentiary hearing was hel d.
Foll ow ng the evidentiary hearing, which took place on January
28, 2004 and February 10, 2004, the parties submtted Proposed
Fi ndi ngs of Fact and Concl usi ons of Law.?

Upon consi deration of the papers and the matters addressed
during an evidentiary hearing before the Court, we make the

foll ow ng Findings of Fact and Concl usi ons of Law

FI NDI NGS OF FACT

The Parties

1. Plaintiffs are individuals notivated by their faith to
protest against abortion in the public areas surrounding
abortion clinics, and to counsel expectant nothers to seek
alternatives to abortion. (Conpl., ¥ 29.)

2. Plaintiffs are individual volunteers and are not affiliated
with any group. (Conmpl., 1 5; Tr. Feb. 10 at 99, 114, 130-
31.)

3. Plaintiffs volunteer their time to advocate their pro-life

message t hrough counseling, |eafleting, praying and

! By agreenment of the parties, Plaintiff’s Mtion for
Tenporary Restraining Order was converted to a Motion for
Prelimnary Injunction. Followng the evidentiary hearing before
this Court, Defendants noved for Judgnment on Partial Findings
Pursuant to Federal Rule of Civil Procedure 52(c), which notion
Plaintiffs do not oppose. Accordingly, we construe the instant
matter as one for permanent injunction, fully disposing of the
matter on the nerits.



10.

11.

12.

pi cketing. (Tr. Feb. 10 at 133.)

Plaintiffs Phillip T. Pongracz and Karen Pongracz are
husband and wi fe, and reside at 1325 East Livingston Street,
Al l ent own, Pennsyl vani a, which residence is |ocated

approxi mately one bl ock north of the AWC. (Conpl., § 6; Tr.
Feb. 10 at 106.)

Plaintiff Joseph A Arietta resides in Al entown,
Pennsylvania. (Conpl., 1 1.)

Plaintiff Donald Earl Cunm ngs resides in Bethlehem
Pennsyl vania. (Conpl., 1 2.)

Plaintiff Joseph F. O Hara resides in Hobby, Pennsylvania
(Compl ., 1 3.)

Plaintiff Edward J. Kuchar resides in Allentown,

Pennsyl vania. (Conpl., 1 4.)

Plaintiff Kathleen R Kuhns resides in Wom ssing,

Pennsyl vania. (Conpl., 1 5.)

Plaintiff Mary Ann Yorina resides in Wst Wom ng,
Pennsylvania. (Conpl., 1 7.)

Def endant City of Allentown (the “Cty” or “Allentown”) is
the third largest city in the Commonweal th of Pennsyl vani a,
and is located within the Eastern District of Pennsyl vani a.
The City has a popul ation of approximtely 110,000. (Tr.
Jan. 28 at 26.)

Def endant Roy Afflerbach is the Mayor of All entown.



13.

14.

15.

16.

(Conpl ., T 20.)

Def endant Joseph Bl ackburn is the Chief of Police of the
Cty's Police Departnment. (Conpl., § 12.)

Def endant Ronal d Manescu is the Assistant Chief of Police of
the Cty's Police Departnment and has been enployed as a
police officer since 1977. (Tr. Jan. 28 at 26.)

| nspector Frank Peters has been enployed by the Gty’'s
Police Departnent for approximately thirty years. (Tr. Feb
10 at 134.)

Plaintiffs’ Conplaint alleges four counts agai nst

Def endants, as follows: Count | - 42 U.S.C. § 1983
(Deprivation of Right of Freedom of Speech); Count Il - 42
US C 8§ 1983 (Deprivation of Right to Freedom of Assenbly);
Count |11 - 42 U.S.C. 8§ 1983 (Deprivation of R ght to Free
Exercise of Religion); Count |V — Supplenental State Law
Caim(Cvil Conspiracy). Counts | through Il of
Plaintiffs’ Conplaint hinge on the constitutionality of the

O di nance at issue in this matter

The AWC and Its Location

17.

18.

On Decenber 2, 2003, the AWC rel ocated from 1810 Steel Stone
Road i n Hanover Township, Pennsylvania to 1409 Union
Boul evard in Allentown. (Tr. Jan. 28 at 62.)

The AWC i s a corporation organi zed under the | aws of



19.

20.

21.

22.

23.

24.

25.

26.

27.

Pennsyl vani a and provi des nedi cal services to wonen,

i ncludi ng abortions. (Tr. Feb. 10 at 47, 55.)

Jenni f er Boul anger has been enpl oyed as the Executive
Director of the AW since October 1997. (Tr. Jan. 28 at
61.)

The AWC's facility is bound on the south by Union Boul evard,
on the north by Keats Street, on the west by Nel son Street
and on the east by Plynouth Street. (Defs.’ Ex. 1.)

The di stance fromthe door of the AWC to Nel son Street is
166 feet. (Tr. Jan. 28 at 38.)

The parking ot used by the AWC i s across Keats Street.
(Defs.” Ex. 1.)

The AWC parking |l ot is bounded on the north by Livingston
Street, on the west by Nelson Street and on the south by
Keats Street, and neasures 121 feet from Keats Street to
Li vingston Street. (Defs.’ Ex. 1; Tr. Jan. 28 at 38.)
There are several aprons on the Nelson Street-side of the
parking lot for ingress to and egress fromthe lot. (Tr.
Jan. 28 at 48.)

The Keats Street entrance to the AWC is the primary entrance
used by AWC staff and patients. (Tr. Jan. 28 at 30.)
Keats Street is a fourteen-foot wide street with no
sidewal ks. (Tr. Jan. 28 at 36, 47; Tr. Feb. 10 at 141.)

Keats Street is used by vehicular and pedestrian traffic.



(Tr. Jan. 28 at 28, 45.)
28. Union Boul evard, Nelson Street, Livingston Street and

Plymouth Streets have sidewal ks. (Tr. Jan. 28 at 36-37.)

The Cty of Allentown O di nances and Their Construction

29. Section 311.02 of the Ordi nance st ates:

Al'l special events such as exhibits, fairs,
athletic events, parades, concerts, block parties,
church events or conventions, occupying, marching
or assenbling upon any street or public area of
the City are permtted only after a permt for the
hol di ng thereof has been granted by the Mayor or
hi s desi gnee.

30. Section 311.03 of the Ordinance sets forth the fee
requirenent for a permt application:

Applications for special events permts shall be
acconpani ed by a fee. The exact fee shall be
establ i shed by the Mayor and adopted by

Adm ni strative Regulation (AIM in such anmount as
he may determne to be sufficient to cover the
adm ni strative cost of processing the permt.

31. Section 311.05 of the Ordinance sets forth the standards for
permt issuance and denial as foll ows:

A St andards for issuance. The Mayor or his
desi gnee shall issue a special events permt
condi tioned upon the applicant’s witten
agreenent to conply with the terns of such
permt unless the Mayor or his designee finds
any of the follow ng:

1. The tinme, size and |ocation of the
special event will disrupt to an
unr easonabl e extent the novenent of
traffic or the public peace;

2. The special event is of a size or
nature that the diversion of so

6



32.

33.

34.

great a nunber of police officers

of the City that reasonable police
protection would be denied to the

Gty;

3. Such special event wll interfere
wi th anot her special event for
which a permt has al ready been
i ssued.

B. Standards for denial. The Mayor or his
desi gnee shall deny an application for a
special events permt and notify the
appl i cant of such denial where:

1. The Mayor or his desi gnee nakes any
finding contrary to the findings
required to be nmade for the
i ssuance of a permt;

2. The information contained in the
application is to be found to be
fal se or nonexistent in any
mat eri al detail

3. The applicant refuses to agree to
abi de by or conply with all
conditions of the permt.

On Decenber 11, 2003, Assistant Chief Manescu issued a

menmor andumto officers under his command instructing themto
prohi bit anti-abortion protesters from bl ocki ng Keats
Street. Chief Manescu explained that Keats Street is a
public thoroughfare used by vehicular traffic and,

therefore, police would not allow any type of protestors or
anyone el se from “occupying” it. (Tr. Jan. 28 at 28.)
“Qccupyi ng” neans standing in one place in the street or

bl ocking the street. (Tr. Jan. 28 at 28.)

Police would not allow anyone to block Keats Street for the

safety of people going to and fromthe AW and for anyone



35.

36.

37.

38.

39.

40.

who chose to protest or denonstrate. (Tr. Jan. 28 at 28.)
Police would not allow anyone to block Keats Street because
to do so would shut down the street and, consequently, shut
down the AWC. (Tr. Jan. 28 at 30.)

Police did not want to limt the protestors’ ability to dea
with the people entering the AWC, but had to make sure that
peopl e could enter the AWC. (Tr. Jan. 28 at 35.)

The permt requirenents give the police notice of how many
protests, denonstrations, or other special events are
occurring in and around the Gty so that the police
departnent can plan for the nunber of officers needed on a
given day. (Tr. Feb. 10 at 139-40.)

The City charges a $5.00 fee to cover the adm nistrative
cost of processing the permt for any type of “special
event” under the Ordinance, and the permt is good for
several nonths. (Tr. Feb. 10 at 148.)

The City does not require insurance or police costs for
smal | events. (Tr. Feb. 19 at 148.)

Chi ef Manescu agreed that Plaintiffs have First Anendnment
rights to leaflet, advocate, counsel and picket on Keats
Street so long as they keep noving and stay on the side of
Keats Street, i.e., they do not occupy the street by
standing in the mddle of Keats Street. (Tr. Jan. 28 at 45-

46.)



41.

42.

43.

44.

45.

Chi ef Manescu stated that a protestor could carry a picket
sign and wal k down Keats Street, past the entrance to the
clinic, so long as the protestor keeps noving. (Tr. Jan. 28
at 44.)

Chi ef Manescu stated that protestors could walk in single
file, w thout blocking Keats Street, and engage people in
the protestors’ nessage. (Tr. Jan. 28 at 44.)

Chi ef Manescu stated that, so long as they were not bl ocking
t he roadway, one or two protestors could stand on Keats
street and not nove. (Tr. Jan. 28 at 49.)

| nspector Peters testified that the Ordinance applies to
groups, such as the one responsible for the January 10, 2004
protest, discussed below. (Tr. Feb. 10 at 135.)

| nspector Peters testified that the Gty requires permts so
that the Gty has notice of events occurring on public
streets or areas that may inpact upon traffic, public safety
and police services so that it can manage, and if necessary,
limt the occurrence of such events. The City needs to know
whet her it has enough police officers available on shift to
accommodate the special events as well as the nornal police
services it provides on any given day. (Tr. Feb. 10 at 139-

40.)



Permts | ssued

46.

47.

48.

49.

A separate anti-abortion group known as The Hel pers of God s
Precious Infants sought to protest on Livingston Street and
police issued a permt for themto do so for a period of
several nonths. (Tr. Jan. 28 at 29, 63.)

Plaintiffs requested a permt fromthe police to protest for
a period of 24 hours a day, 7 days a week. (Tr. Jan. 28 at
29, 35.)

Police refused to issue Plaintiffs a permt for Keats
Street, but did issue a permt to Plaintiffs for Nel son
Street, Livingston Street, Plynmouth Street, and Union

Boul evard for 8:00 a.m to 5:00 p.m, Monday through
Saturday, or any tinme that the AW was open. (Tr. Jan. 28
at 29-30, 35-36, 57; Tr. Feb. 10 at 137-39.)

The Gty waived the insurance requirenent for the permt for

Plaintiffs in this case. (Tr. Feb. 10 at 148.)

Plaintiffs’ Activities

50.

51.

Begi nning in or around the second week of Decenber, 2003,
Plaintiffs began to wal k back and forth on Keats Street, in
front of the entrance, across the entire street and in the
m ddl e of the street. (Tr. Jan. 28 at 64; Defs.’ Ex. 3.)
Plaintiffs’ protest activities on Keats Street include

prayi ng, picketing, leafleting, wal king and counsel i ng.

10



52.

53.

54.

55.

56.

(Tr. Feb. 10 at 72, 100, 106.)

Police have warned Plaintiffs that they may be cited for
protesting wthout a permt, |loitering, harassnent,

hi ndering traffic and di sturbing the peace because of their
protest activities on Keats Street. (Tr. Feb. 10 at 74, 88,
92, 116.)

Plaintiffs want to protest on Keats Street because they
claimit is the only place where their nessage can be
effective and relayed in a normal tone of voice. (Tr. Feb.
10 at 74, 89, 101, 117, 120, 126, 130.)

Plaintiffs claimtheir protest activities have never bl ocked
Keats Street or access to the AWC. (Compl., T 37; K
Pongracz Aff., § 17; Tr. Feb. 10 at 79, 100-01.)

Plaintiffs claimthey have protested peacefully, orderly and
quietly at all tines material to the within Conplaint and
were victinms of the Gty's malicious deprivation of their
First Amendnent rights. (Conpl. 97 34, 38, 40-41, 48, 56,
58, 68, 77-78; Pls.” Mem of Lawin Supp. of TR O at 1; K
Pongracz Aff., 1 5-6, 8; P. Pongracz Aff., § 12; Tr. Jan.
28 at 4-5; Tr. Feb. 10 at 120.)

Plaintiffs Cunm ngs and Phillip Pongracz have protested at
the AWC al nost daily while Plaintiffs Kuchar and Arietta
protest during the week and on Saturdays. (Tr. Jan 28 at

65.)

11



57.

58.

59.

60.

61.

62.

The presence of Plaintiffs on Keats Street has nade it
difficult for people to get fromthe parking lot to the
entrance of the AWC. People have had to wal k out of their
way around Plaintiffs in a naze-like fashion. Plaintiffs
have made it difficult to wal k through wthout an escort,
and have even stopped traffic. (Tr. Jan. 28 at 66-68, 75;
Tr. Feb. 10 at 18, 141; Defs.’ Ex. 4.)

Plaintiffs on Keats Street have bl ocked the street making it
difficult for AW patients and nurses who work next door to
the AWC to get into the parking ot fromKeats Street. (Tr.
Jan. 28 at 67.)

In order to avoid wal king through Plaintiffs, sone patients
have been dropped off at the AWC s door. (Tr. Jan. 28 at
68.)

As a result of having to wal k through Plaintiffs on Keats
Street, patients of the AW have becone visibly upset,

agi tated, would not nake eye-contact and woul d accept an
escort to the door. (Tr. Feb. 10 at 34-35.)

Plaintiffs have wal ked on the parking lot during their
protest activities. (Tr. Feb. 10 at 25-26.)

Plaintiffs have conducted their protest activity in the

m ddl e of Keats Street and stayed within a couple of yards
of the door to the AWC. (Tr. Jan. 28 at 31-32, 64-65, 71

Tr. Feb. 10 at 15; Defs.’ Ex. 3.)

12



63.

64.

65.

66.

67.

68.

The AWC hired a private security guard and uses escorts to
keep the entrance to the AWC clear since Plaintiffs have
been on Keats Street. (Tr. Feb. 10 at 30, 35-36.)

A sign used by Plaintiff Phillip Pongracz is approximately
four to five feet wide and has been used on Keats Street.
(Tr. Feb. 10 at 27.)

AWC enpl oyees “buzz” the protestors with their cars as the
enpl oyees drive by the protesters. (Tr. Feb. 10 at 131.)
The AWC has never paid any police costs for the activities
of the police at the AWC. (Tr. Jan 28 at 47; Tr. Feb. 10 at
67.)

The AWC does not enploy off-duty police officers or anyone
affiliated with the Gty of Allentown. (Tr. Feb. 10 at 36.)
On January 8, 2004, police cited Plaintiffs Arietta,

Cumm ngs, Kuchar and Phillip Pongracz for protesting w thout

a permt while they were on Keats Street. (Conpl., Ex. 3.)

Protest Event on January 10, 2004

69.

70.

On January 10, 2004, police issued a permt for a group
denonstration near the AW consi sting of approximtely 70-90
peopl e. Several police officers were assigned to the area.
(Tr. Jan. 28 at 31-32; Tr. Feb. 10 at 135.)

On January 10, 2004, protest activity bl ocked Keats Street.

Plaintiffs were “occupying” the street. Police believed the

13



71.

72.

73.

74.

situation created a hazard and directed them over a two-and-
on- hal f-hour period to | eave the street, but they repeatedly
refused. Plaintiff Phillip Pongracz was one of those who
refused to nove. |Inspector Peters arrested himand charged
himw th protesting without a permt and loitering.

(Compl ., Ex. 3; Tr. Jan. 28 at 32; Tr. Feb. 10 at 136.)

On January 10, 2004, an unidentified woman drove down Keats
Street while Plaintiffs were in the street. She stopped her
vehicle, got out, and began yelling at Plaintiffs. (Tr.

Jan. 28 at 66-67.)

On January 10, 2004, an unidentified driver of a patient
dropped off at the AWC sat in his car in the parking | ot and
started shouting at Plaintiff Phillip Pongracz who protested
right in front of the man’s car on Keats Street. (Tr. Jan.
28 at 68.)

On January 10, 2004, approximately 12 cars travel ed on Keats
Street in a one-hour period. (Tr. Feb. 10 at 12-14.)

On January 10, 2004, there were |less than ten police cars
present to assist with protests at the AWC.  (Tr. Feb. 10 at

145.)

14



Additional Protest Activity After January 28, 2004

75.

76.

After the first day of evidentiary hearings in this case on
January 28, 2004, Plaintiffs blocked Keats Street by
congregating at the corner of Nelson and Keats Streets,

whi ch prevented a car fromentering Keats Street. Boul anger
called the police. (Tr. Feb. 10 at 40.)

After January 28, 2004, Plaintiffs also stood in the street
on Uni on Boul evard, a nmmjor thoroughfare, with |arge signs.
The police cited themfor hindering traffic. (Tr. Feb. 10

at 88, 90, 92-93, 107-08, 115.)

1. CONCLUSI ONS OF LAW

Per manent injunctive relief can be granted if the foll ow ng
three conditions are satisfied:

First, the plaintiff nust denonstrate that
the court’s exercise of equity jurisdiction
is proper. Second, the plaintiff nust
actually succeed on the nerits of [his or
her] clains. Third, the plaintiff nust show
that the balance of the equities tips in
favor of injunctive relief.

Roe v. Operation Rescue, 919 F.2d 857, 867 n.8 (3d Gr.

1990). The first prerequisite has three additional
subparts. The plaintiff nust show that: (1) he or she has
no adequate | egal renedy; (2) the threatened injury is real,
not imagi ned; and (3) no equitable defenses exist. [|d.

At the outset, we find that Plaintiffs have satisfied the

15



first requirenent for permanent injunctive relief that the
Court’s exercise of equity jurisdiction is proper, which
requi renment contains three subparts, that there is no
adequate legal renedy, the threatened injury is real, and no
equi t abl e defenses exist. See Roe, 919 F.2d at 867 n. 8.
First, no adequate |egal renedy exists here since, “[t]he

| oss of First Amendnent freedons, for even m nimal periods
of time, unquestionably constitutes irreparable injury.”

Elrod v. Burns, 427 U. S. 347, 373 (1976) (citing New York

Tines Co. v. United States, 403 U. S. 713 (1971)). Second,

Plaintiffs have been able to denonstrate that their “First
Amendnent interests were either threatened or in fact being
inpaired” at the tinme that they sought injunctive relief
fromthis Court. See id. Finally, while Defendants present
the equitabl e defense of unclean hands, we do not credit
that testinony as denonstrating that Plaintiffs’ conduct

rose to the I evel of inequitable conduct necessary for the

def ense. 2

2 Def endants argue that a permanent injunction should not
i ssue because the Court’s exercise of equitable jurisdiction is
precl uded by the defense of *“unclean hands.” A valid defense of

“uncl ean hands” divests the Court of equitable jurisdiction
regardl ess of the actual nerits of the plaintiffs’ claim

Nort heast Wonen's Center, Inc. v. MMnagle, 665 F. Supp. 1147,
1154 (E.D. Pa. 1987). The clean hands maxi m demands that one who
comes to equity seeking relief must cone with cl ean hands and
must keep those hands cl ean throughout the pendency of the
litigation. 1d. The defense requires the defendants to make two
showi ngs. First, they nust establish that the plaintiffs’

16



3. The First Anendnent protects speech and ot her expressive
activity in public places, and the degree of protection

depends upon the type of forumat issue. See Kreiner v.

Bureau of Police, 958 F.2d 1242, 1255-56 (3d G r. 1992).

4. The United States Suprene Court has identified three types

of fora. See Perry Education Ass’'n v. Perry Local

Educators' Ass’'n, 460 U. S. 37 (1983). They include: (1)

conduct is inequitable. Second, they nust show that the
plaintiffs inequitable conduct relates to the subject matter of
the plaintiffs’ claim |d.

Here, Defendants allege that Plaintiffs’
representations and portrayal s are di si ngenuous and fal se.
Specifically, Defendants challenge Plaintiffs’ repeated
portrayals of thenselves to this Court as “peaceful, quiet and
orderly” protestors, (see, e.q., Conpl., 1 34, 38, 40-41, 48,
56, 58, 68, 77-78; Pls.” Mem of Lawin Supp. of TR O at 1; K
Pongracz Aff., 91 5-6, 8; Phillip T. Pongracz Aff., { 12; Tr.
Jan. 28 at 4-5), and as protestors “who have not in any way
obstructed Keats Street or access to the abortion facility.”
(See, e.qg., Conpl., ¥ 37; K Pongracz Aff., § 17; Tr. Feb. 10 at
79, 100-01.)

Def endants direct the Court’s attention to sone of
Plaintiffs’ conduct as follows: Plaintiffs have conducted their
activities in the mddle of Keats Street and stayed within a
coupl e of yards of the door to the AWC (Tr. Jan. 28 at 31-32, 64-
65, 71; Tr. Feb. 10 at 15; see also, Defs.’” Exs. 3, 4);
Plaintiffs’ occupation of Keats Street has sonetines created
difficulty for a vehicle or person to traverse, even stopping
traffic (Tr. Jan. 28 at 66-68, 75; Tr. Feb. 10 at 18, 141; Defs.
Ex. 4); Plaintiffs congregated at the corner of Nel son and Keats
Streets in such a manner as to block a vehicle' s access to the
center’s parking lot (Tr. Feb. 10 at 40); Plaintiffs created a
hi ndrance to traffic on Union Boul evard by standing in the street
with large signs (Tr. Feb. 10 at 27, 88, 90, 92-93, 107-08, 115);
patients were visibly upset and agitated after having to nove
through Plaintiffs on Keats Street (Tr. Feb. 10 at 34-35); and
the AWC has had to use escorts and hired a security guard because
of Plaintiffs’ conduct on Keats Street. (1d.)

17



traditional public fora, such as streets, parks and public
si dewal ks | ong considered as places for public assenbly and
the comruni cation of ideas; (2) designated public fora,
areas the governnent has specified for First Anendnment
activities; and (3) nonpublic fora, places that are not by
tradition or designation fora for public conmmunication
i.e., private property. Kreiner, 958 F.2d at 1255-56.

The parties in this matter do not dispute that the forum at
issue in this case, Keats Street, a public thoroughfare

|l ocated in the Cty of Allentown, is a traditional public
forum (See, e.q., Pls.’” Proposed Findings, Conclusions of
Law, Y 8 (unpagi nated); Defs.’ Proposed Findings at 13, 15.)
The parties in this matter do not dispute that picketing,

| eafl eti ng and speaking with nenbers of the public in a
traditional public forumare constitutionally protected

activities. See H Il v. Colorado, 530 U S. 713, 715 (2000).

For traditional fora, government regulation of First
Amendnent activities is subject to higher judicial scrutiny
than regulation in nonpublic fora. Kreiner, 958 F.2d at
1255. In these fora, regulation of First Amendnent activity
is constitutional if three conditions are nmet. First, the
regul ati on nust be content-neutral, that is, “justified

w thout reference to the content of the regul ated speech.”

Ward v. Rock Against Racism 491 U S. 781, 791 (1989).

18



Second, it nmust be “narrowy tailored to serve a significant
governnmental interest.” |d. Third, it nust “leave open
anpl e alternative channels for comuni cation of the
information.” 1d.

Plaintiffs make facial and as applied challenges to the
constitutionality of the City's permt Odinance. (See
Pls.” Mem of Lawin Supp. of TR O at 7-8;, Pls.’” Proposed

Fi ndi ngs, Conclusions, Y 8 (unpagi nated).)

Fi rst Anendnment Faci al Chal |l enge

9.

10.

Plaintiffs make a facial challenge to the permt ordi nance,
argui ng that the ordinance is an unconstitutional prior
restraint on speech that: (a) allows for denial of a permt
based on the unfettered discretion of the Mayor of Allentown
or his designee and (b) conditions speech in public fora on
paynment of open-ended costs for adm nistration and the
obtainment of a $1 million liability policy. (PIs.

Proposed Fi ndi ngs, Conclusions, T 5 (unpagi nated).)

A facial challenge “neans a claimthat the law ‘is invalid

in toto — and therefore incapable of any valid

application.”” Village of Hoffman Estates v. Flipside,

Hof f man Estates, Inc., 455 U. S. 489, 495 (1982) (quoting

Steffel v. Thonpson, 415 U. S. 452, 474 (1974)). It is well-

established that in the area of freedom of expression,

19



11.

12.

parti es have standing to facially chall enge ordi nances t hat
del egate overly broad discretion to governnment officials or
that contain inpermssible content-based restrictions on

speech. See, e.g., RAV. v. Gty of St. Paul, 505 U. S

377, 381 (1992); Cty of Lakewood v. Plain Deal er Publishing

Co., 486 U. S. 750, 759 (1988); see also, Peachlumv. Gty of

York, 333 F.3d 429, 434-35 (3d G r. 2003).

An ordinance requiring a permt and a fee before authorizing
public speaki ng, parades, or assenblies in the archetype of
a traditional public forum is a prior restraint on speech.
Al though there is a heavy presunption against the validity
of a prior restraint, the Suprene Court has recogni zed t hat
governnent, in order to regulate conpeting uses of public
forunms, nmay inpose a permt requirenent on those wshing to
hold a march, parade, or rally. Such a schene, however

must neet certain constitutional requirenents. |t may not
del egate overly broad |icensing discretion to a governnent
official. Further, any permt schene controlling the tine,
pl ace, and manner of speech nust not be based on the content
of the message, nust be narrowy tailored to serve a
significant governnental interest, and nust |eave open anple

alternatives for conmmuni cati on. Forsyth County v. The

Nationalist Mvenent, 505 U. S. 123, 130 (1992).

The principal inquiry in determ ning content neutrality in
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13.

14.

speech cases generally, and in tinme, place, or manner cases
in particular, is whether the governnment has adopted a
regul ati on of speech because of disagreenent with the

message it conveys. Hill v. Colorado, 530 U S. 703, 719

(2000) (citing Ward, 491 U S. at 791). The governnent’s
purpose is the controlling consideration. Ward, 491 U S. at
791. A regulation that serves purposes unrelated to the
content of expression is deened neutral, even if it has an
i ncidental effect on sonme speakers or nessage but not
others. 1d. Governnent regulation of expressive activity
is content neutral so long as it is justified w thout
reference to the content of the regul ated speech. 1d.

In evaluating a facial challenge, we consider the City’'s
authoritative constructions of the ordinance, including its
own i nplementation and interpretation of it. Forsyth, 505
U S at 131.

In this case, we find that the standards for issuance of a
permt under Section 311.05 do not place unfettered

di scretion in the Mayor or his designee. Under Section
311.05, a permt “shall” issue unless one of three specific
situations is present: (a) the tinme, size and |l ocation of

t he special event wll unreasonably disrupt the novenent of
traffic or the public peace; (b) the special event is of a

size or nature that the Gty s police officers wuld be
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15.

16.

di verted away fromreasonable protection of the Gty; or (c)
the special event wll interfere with another special event
for which a permt has already issued. Pursuant to Section
311. 05, the Mayor or his designee will deny a permt
application only in the followng situations: (a) if the
Mayor or his designee makes a finding contrary to the
findings required to be made for the issuance of a permt;
(b) the information in the permt application is to be found
to be false or nonexistent in any material detail; or (c)
the applicant refuses to agree to abide by or conply with
all conditions of the permt.

W find that, under Section 311.05, a permt nmay be denied
only in certain enunerated circunstances that do not
consider the content of the special event. Significantly,
the characteristics of the “special event” are reported by

t he applicant and not characterized by the Mayor or his

desi gnee. Thus, the Gty does not “exam ne the content of
the nmessage that is conveyed” in its determ nation of

whet her to grant or deny the permt. See Forsyth, 505 U S

at 134. Further, there is sufficient guidance set forth in
Section 311.05 that prevents a deci sionmaker from exercising
his discretion in a content-based nanner. See id. at 133.
The Ordi nance at issue here does not authorize the Mayor or

hi s desi gnee to pass judgnent on the content of speech.
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17.

18.

19.

None of the grounds for denying a permt involve an

assessnment of what a speaker m ght say. See Thomas v.

Chicago Park District, 534 U S. 316, 322 (2002).

W find that the Ordi nance contai ns adequat e procedural
saf eguards to guide the decisionmaker’s decisi on whet her or
not to issue a permt to prevent the vesting of unbridled

di scretion in a governnment official. See Forsyth, 505 U. S.

at 133; see also, Thonmas v. Chicago Park District, 534 U S.

316, 324 (2002).

The City’'s grant of a permt to another anti-abortion group,
The Hel pers of God's Precious Infants, as well as a permt
to Plaintiffs to protest on any of the streets surroundi ng
the AWC except for Keats Street, evidences a content-neutral
application of the O dinance.

We recogni ze that a content-neutral tinme, place and manner
regul ati on can be applied in such a manner as to stifle free
expression, such as where the licensing official enjoys
unduly broad discretion in determ ning whether to grant or
deny a permt, in which case, there is a risk that he wll

favor or disfavor speech based on its content. See Thonas,

534 U. S. at 322. For that reason, a tinme, place, manner
regul ati on nust contai n adequate standards to gui de an
official’s decision. |d. As discussed above, adequate

safeguards are in place in the Cty' s Odinance to prevent
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20.

21.

22.

23.

24.

t he deci si onmaker’s unbridled discretion. Further, the
City’s grant of a permt to a group who, like Plaintiffs,
opposes abortion evidences the City s content-neutral
application of the permt Odinance.

Plaintiffs’ contention that the Odi nance places unfettered
discretion in the Mayor or his designee to grant or deny a
permt based on the content of the speech is not supported
by the evidence.

The second basis asserted in Plaintiffs’ facial challenge to
the ordinance is that Section 311.05 does not prescribe
adequat e standards for the admnistrator to apply when he
sets a permt fee, and that the setting of any fees or costs
are content - based.

We again consider the City's authoritative constructions of
t he ordi nance, including its own inplenentation and
interpretation of it. Forsyth, 505 U S. at 131.

The fee for a permit is $5.00 for anyone who applies for a
permt. (Tr. Feb. 10 at 148.) Since the fee renmains the
sane for anyone who applies for a permt, the setting of a
permt fee is not based on the content of the nmessage.

| nsurance costs are waived for small events. (Tr. Feb. 10
at 148.) Since the insurance costs are based on the size of
the event only, the setting of such costs cannot be said to

be based on the content of the nessage.
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25.

26.

27.

Plaintiffs’ contention that the fees and costs are content-
based is not supported by the evidence.

It is atraditional exercise of the States’ police powers to
protect the health and safety of their citizens. HIIl v.

Col orado, 530 U.S. 703, 715 (2000). The State has a strong
interest in ensuring public safety and order, in pronoting
the free flow of traffic on public streets and si dewal ks,
and in protecting the property rights of all its citizens.

Madsen v. Wnen's Health Center, Inc., 512 U. S. 753, 768

(1994). The governnment’s interest in public safety is

clearly a valid interest. Schenck v. Pro-Choice Network of

Western New York, 519 U. S. 357, 376 (1997). The Gty’'s

interests in public safety and the free flow of traffic are
significant ones.

A regul ation of the tinme, place or manner of protected
speech nust be narrowWy tailored to serve the governnent’s
legitimate, content-neutral interest but it need not be the
| east restrictive or least intrusive neans of doing so.
Ward, 491 U.S. at 798. The requirenent of narrow tailoring
is satisfied so long as the regul ation pronotes a
substantial government interest that would be achieved |ess
effectively absent the regulation. [d. at 799. This
standard does not nmean that a tine, place, or manner

regul ati on may burden substantially nore speech than is
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28.

29.

necessary to further the governnent’s legitimte interests.
Id.

Here, the Ordinance requiring a permt for special events is
narromy tailored to further the Cty's legitinate interests
of public safety and free flow of traffic. The permt gives
the Gty notice of the date, tinme, |ocation and nunbers of
expected participants for the event, so that the Cty can
properly determ ne the nunbers of police required to

mai ntain public safety and the free flow of traffic

t hroughout the Gty. The Ordinance, as di scussed above,
does not require an assessnent of the content of the nessage
to be conveyed during the special event and, thus, speech is
not burdened nore than necessary to further the Cty’s
legitimate interests.

The Ordi nance survives Plaintiffs’ First Amendnent faci al

chal | enge.

First Amendnent As Applied Chall enge

30.

31.

However, Plaintiffs also challenge the Ordi nance as applied
to themand their individual protest activities.

Section 311.02 describes special events as including, but
not limted to, “exhibits, fairs, athletic events, parades,
concerts, block parties, church events or conventions,

occupyi ng, marching or assenbling upon any street or public
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32.

33.

34.

35.

area of the Gty . . . .~

Def endant s suggest that a reasonable interpretation of
“special events” as including those activities which

i nvol ve, as here, *“occupying, marching or assenbling upon
any street or public area of the Cty.” (Defs.’ Proposed
Findings at 13.) This Court, in evaluating the application
of Section 311.02 to Plaintiffs, nust consider the entire
section, including the first half of the section which
states: “[a]ll special events such as exhibits, fairs,
athletic events, parades, concerts, block parties, church
events or conventions . ?

Section 311.05 provides an illustrative, not exhaustive,

list of possible “special events” with the use of the words
“such as.” Evaluating the illustrative list of “special
events,” we find that a characteristic that is conmmon to the
exanples is the inplication of |arge-scale attendance at the
event. This viewis supported by Inspector Peters, who
testified that the Ordi nance applies to groups, such as the
one responsi ble for the January 10, 2004 protest. (Tr. Feb.
10 at 135.)

There are no prohibitions against individuals wal king down
Keats Street, so long as they do not block the street or
stand in the mddle of the street.

Plaintiffs in this case are individuals who volunteer their
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36.

37.

38.

time to advocate their pro-life nessage, and are not
affiliated wth any group. The O di nance does not state
that it applies to individuals, nor does it state that it
applies to counseling, leafleting, praying and picketing.
W find that the Ordi nance has been unreasonably applied to
Plaintiffs, as individuals and not affiliated with a group.
Applying the internediate scrutiny test discussed above, we
find that the City has not denonstrated that requiring a
single, individual protestor to obtain a permt is a
narrowy tailored regulation to serve the governnent’s
legitimate interests in public safety and the free fl ow of
traffic. Accordingly, we find that inposing the Odinance
on Plaintiffs here, who are individuals and not affiliated
wi th any group, infringes on each of their individual First
Amendnent rights to counsel, leaflet, pray and picket in the
qui ntessential public forumof a public street.

Thus, Plaintiffs have satisfied the second requirenent for
permanent injunctive relief that they have prevailed on the
merits of their as applied First Amendnent challenge to the
O di nance.

As to the third requirenment for permanent injunctive relief,
Plaintiffs have sufficiently denonstrated that the bal ance
of the equities weighs in their favor. Defendants have not

denonstrated that Plaintiffs pose a significant threat to
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public safety. Further, the public interest is best served
by vindicating constitutional rights when the exercise of
t hose rights outwei ghs harm or inconvenience to the public.

See Swartzwelder v. MNeilly, 297 F.3d 228, 242 (3d G

2002) .

Pennsyl vania State Law Jaimfor Cvil Conspiracy

39.

40.

41.

42.

A pendent state claimmy provide a basis for injunctive
relief regardless of the nerits of the federal claimor
clains. Roe, 919 F.2d at 867.

Plaintiffs allege a pendent state law claimfor civil
conspiracy. (Conpl., 97 105-111.) Plaintiffs allege that
such conspiracy is denonstrated by Defendants’ “joint
carrying out of an agreed upon plan, schene and policy of
silencing defendants’ [sic] [Plaintiffs’] nmessage through
the use of police power and intimdation, the threat of
groundl ess prosecution under inapplicable ordinances, and
the unlawful denial by the Mayor and his designates of a
‘permt to protest’ in the only forumwhere plaintiffs’
protest would be effective.” (Ld.)

There is no evidence that individual Defendants in this
matter intentionally agreed upon a plan to silence
Plaintiffs nessage.

Accordingly, Plaintiffs’ alleged state |aw claimfor civil
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conspiracy nust fail.

For the foregoing reasons, Plaintiffs’ request for
injunctive relief is GRANTED I N PART and DENI ED I N PART, to the
extent that the Ordinance does not apply to Plaintiffs, as
i ndividuals and not affiliated with any group, who vol unteer
their tinme to advocate their pro-life nessage through counseling,
| eafl eting, praying and picketing on Keats Street, a public
t horoughfare and a traditional public forum Furthernore,
Plaintiffs are permtted to engage in their protest activities on
Keats Street so long as they conduct their protest activities
al ong the public wal kways of Keats Street in a |awful manner that
does not obstruct traffic on Keats Street, or the entrances to

the AWC and the AWC parking |ot.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH A. ARI ETTA, et al ., : ClVIL ACTI ON
Plaintiffs, :

V.

CI TY OF ALLENTOMWN, et al., :
Def endant s. : No. 04-226

ORDER

AND NOW this day of August, 2004, upon
consideration of the Mdtion for Tenporary Restraining Oder (Doc.
No. 2) and Menorandum in Support of the Mdtion for Tenporary
Restraining Order (Doc. No. 3) filed by Plaintiffs Joseph A
Arietta, Donald Earl Cumm ngs, Joseph F. O Hara, Edward J.
Kuchar, Kathleen R Kuhns, Phillip T. Pongracz, Karen Pongracz,
Mary Ann Yorina (collectively, “Plaintiffs”) and the Brief in
Qpposition to Plaintiffs’ Mtion for a Tenporary Restraining
Order (Doc. No. 7) filed by Defendants Roy Affl erbach, Joseph
Bl ackburn, City of Allentown and Ronal d Manescu (coll ectively,
“Defendants”); the matters addressed during a full evidentiary
heari ng on January 28, 2004 and February 10, 2004; and
Def endants’ Motion for Judgnent on Partial Findings Pursuant to
F.RCP. 52(e) (Doc. No. 15), Defendants’ Proposed Findings and
Legal Conclusions (Doc. No. 16), Plaintiffs’ Proposed Findings of
Fact and Concl usions of Law (Doc. No. 18) and Plaintiffs’
Menor andum of Law in Further Support of Mtion for a Tenporary
Restraining Order/Prelimnary Injunction (Doc. No. 23); ITIS

ORDERED t hat :



Def endants’ Motion for Judgnment on Partial Findings
(Doc. No. 15), to which no objection has been filed by
Plaintiffs, is GRANTED
Plaintiffs’ Mtion for Tenporary Restraining O der
(Doc. No. 7), which, by agreenment of the parties, has
been converted to a Motion for Prelimnary |Injunction
is now converted into a Mdtion for Permanent
| nj uncti on.
Plaintiffs’ converted Mtion for Permanent |njunction
(Doc. No. 7) is GRANTED IN PART and DEN ED I N PART, as
fol |l ows:
a. Def endants are permanently enjoi ned from enforcing
Sections 311.01 to 311.13 of the Cty of Allentown
Codi fied Ordi nances against Plaintiffs, as
i ndividuals and not affiliated with any group, who
volunteer their tinme to advocate their pro-life
message t hrough counseling, |eafleting, praying
and picketing, on Keats Street, a public
t horoughfare and a traditional public forum and
b. Plaintiffs, as individuals, are permtted to
engage in their protest activities on Keats Street
so long as they conduct their protest activities
al ong the public wal kways of Keats Street, in a

| awf ul manner that does not obstruct traffic on



Keats Street, or the entrances to the AW and the

AWC parking |ot.

In all other respects, Plaintiffs’ Mtion for Permanent
I njunction (Doc. NO. 7) is DEN ED.

The Cerk of Court is directed to CLOSE this matter for

statistical purposes.

BY THE COURT:

JAMES M3 RR KELLY, J.



