IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HARTFORD FI RE | NSURANCE COMPANY

V.
TERRA | NSURANCE COVPANY : Gvil Action No. 01-5961
Norma L. Shapiro, S.J. August 2, 2004

Menor andum and O der

Plaintiff, Hartford Fire Insurance Conpany (“Hartford”),
brought this action seeking equitable contribution from
def endant, Terra |Insurance Conpany (“Terra”), for the cost of
defending the parties’ nutual insured, French & Parrello
Associ ates (“FPA’), an engi neering conpany. FPA was covered
under a conprehensive general liability insurance policy issued
by Hartford (“the Hartford policy”),! and professional liability
i nsurance policy issued by Terra (“the Terra policy”).? This
action was filed in the Philadel phia Court of Comon Pl eas, and
removed here by Terra.

Moving for sunmary judgnent, Hartford argues that the Terra
policy contractually obligated Terra to contribute to the cost of
defense of a third party action. On a cross-notion for sunmary

judgnment, Terra asserts that it did not have an obligation of
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equi table contribution because the Terra policy was a

retrospectively-rate prem um contract.

Backgr ound?

The W1 ki nson Action

In 1994, Merle Barry WIkinson, Sr., Adm nistrator of the
Estate of Merle Barry WIlkinson, Jr. filed a Conplaint in the
Luzerne County Court of Conmon Pl eas, against a nunber of
def endants, including FPA, for the death of Merle Barry
W kinson, Jr.% Upon receipt of the WIkinson Conplaint with
al l egations of general negligence and professional negligence,
FPA served Hartford and Terra with notice of the WIkinson

Conpl aint . ®

*The facts recited below are drawn fromthe stipul ations of
the parties.

“On Septenber 21, 1992, Merle Barry WIlkinson, Jr. fell to
his death froma water tower on which he was working.

*The W ki nson Conpl aint set forth the follow ng clains as
to FPA

29. The negligence of Defendant, French & Parrello,
consisted of but is not limted to the foll ow ng:

a. Failure to regard the rights and safety of
Plaintiff’s decedent;

b. Failure to properly inspect the Project and the
wor k being perforned thereon so that said Defendant would
be made aware of an warn agai nst the hazards/risks that
woul d be discl osed by said inspection;

c. Failure to inspect the Project to insure the
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safety of the worknen working thereon;

d. Failure to properly inspect and maintain the area
in and around the Project;

e. Failure to plan, design, or supervise the Project
and the associated work, |abor, materials, equipnment
and/ or safety equipnent in a manner which woul d have
avoi ded the said dangerous condition;

f. Failure to plan, design or supervise the Project
in such a manner so as to renove or limt the dangerous
condition presented by the open and unprotected hei ght
fromthe ground to the height fromwhich Plaintiff’s
decedent fell to his death;

g. Failure to prepare proper specifications,
drawi ngs, diagrans, blueprints, instructions or other
wor k orders;

h. Failure to schedule work on the Project in a
manner in which woul d have avoided or m nimzed the
danger ous conditi on;

i. Failure to adequately performall of the terns
and conditions of its contract so as to insure the safety
of the workmen working on or about the Project;

j. In violating the provisions of Section 324(a) of
t he Restatenment of Torts, 2"

k. In violating the provisions of Section 416 of the
Rest at enent of Torts, 2"

|. Failure to use due care under the circunstances;

m In failing to halt the work on the Project when,
in the exercise of reasonable and prudent care, Defendant
shoul d ought to have done so due to | ack of proper safety
devi ce and unsafe conditions then and there existing;

n. Inutilizing in the operation, managenent,
control, maintenance, supervision and design of the
Project agents, servants, enployees, contractors and/or
subcontractors who were negligent, careless and reckl ess
in the performance of their duties assigned to them and
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After review of the WIkinson Conplaint, Hartford agreed to
defend FPA. Terra advised Hartford that it “could not commt at
this time to any split of the defense costs in this [WIkinson]
matter” Exh. L, Defendant’s Mdtion for Summary Judgnent, Letter

fromM. Talbot to Ms. Schoel koph, at 2. Terra stated that “any

costs incurred by Terra wll have an direct inpact on the

| nsured’ s [ FPA] prem unf because the FPA policy was

so known by sai d Def endants;

0. Failure to provide Plaintiff’s decedent with a
reasonably safe workplace or environnment under conditions
t hen and there existing;

p. Failure to plan, design, install, construct or
supervi se the Project and the associ ated equi pnment and/ or
| abor and/or materials in a manner which woul d have
avoi ded the sai d dangerous condition;

g. Failure to inplenent and insist upon the use of
safety nets, catch platfornms, tenporary floors,
mechani cal lifts and/or mechanical fall protection
devices in or upon the Project;

r. In causing, allowing, or permtting an unsafe and
dangerous condition to exist on the Project, which
condition was known, or in the exercise of reasonable
care and diligence, should have and woul d have been known
by said Defendant to exist and to present that
unreasonable risk of harmto Plaintiff’s decedent, and
others lawfully upon the Project;

s. Failure to identify and warn of the dangerous
condition on or about the Project and thereafter take the
necessary action to cure said dangerous conditions.

Exh C., Plaintiff’s Mdtion for Summary Judgnment, W1 ki nson
Conpl aint, at 929.



retrospectively rated. 1d., at 1.

Before FPA's Mdtion for Summary Judgnent was granted
Hartford paid $176,285.58 in | egal fees, costs and expenses for
FPA s defense.

The Hartford and Terra Policies

The Hartford Policy provided:

Thi s insurance shall apply only as excess insurance over
any other valid and collectible insurance which woul d

apply in the absence of this policy...

Exh. A Plaintiff’s Mdtion for Sunmary Judgnent, The Hartford

Policy, at 14. The Terra Policy included a simlar provision
with regard to “other insurance”:

Thi s i nsurance shall be excess insurance over the
deducti bl e and any other valid and collectible insurance
avai l abl e to YOQU whet her such insurance is stated to be
primary, project specific, contributory, excess,
contingent or otherw se, unless such other insurance
specifically applies as excess insurance over the Limt
of Liability set forth in the GENERAL DECLARATIONS, Item
6. ...\ will not defend any CLAIMthat any other insurer
has a duty to defend.

Ordinarily, insurance prem uns are cal cul ated prospectively,
based on an actuarial projection of the risk of |loss. See

generally, Marten Transport Ltd. v. Hartford Specialty Co., 533

N.W 2d 452, 454 n. 2 (Ws. 1995). The Hartford Policy provided
for such a typical prospective premium The premumfor the
Terra Policy was “retrospectively-rated” in accordance with a
Ret rospectively Rated Prem um Contract between FPA and Terra,

associated with the Terra policy.



A retrospective prem um has two conponents: a basic prem um
and a conversion |loss factor to adjust the prem um by
consideration of the insured s actual |osses during the policy

period. Edward Gray Corp. v. Nat’'l Union Fire Insurance Co. of

Pittsburgh, PA 94 F. 3d 363 (7" Cir. 1996); Marten, 533 N.W 2d

at 454 n. 2. An insurance policy with retrospectively-rated
premumis sonmetinmes referred to as a formof “self-insurance”
because the policy covers only clainms exceeding the nmaxi mum
prem um under the policy.® Richnmond, Douglas R, /ssues and
Probl ens in “Cther Insurance,” Miltiple |Insurance, and Sel f
I nsurance, 22 Pepp. L. Rev. 1373, 1448 (2002).

Typically, a standard or tentative premumis paid initially
and then adjusted at stated tines:

I f the actual | osses incurred during the policy period
are less than estimated, the insured receives a parti al

premumrebate. |f actual |osses are greater than the
insurer estimted, the insured is charged an additi onal
prem um

Ri chnond, Douglas R, /ssues and Problens in “Qfher Insurance,”
Mul ti ple I nsurance, and Sel f |nsurance, 22 Pepp. L. Rev. 1373,

1450 (2002). See also, Hol mes, APPLEMAN ON | NSURANCE 2D, V. 6,

835.3, at 71. The retrospective premumis a percentage of the
| osses, sonetinmes coupled with sonme portion of defense costs or a

charge for clainms admnistration. R chnond, 22 Pepp. L. Rev. at

®The policy coverage extends only to the policy linmt, which
was $1, 000, 000 annual ly under the Terra policy.
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1450. The purpose of a retrospective premumis to make the
prem um nore closely reflect the actual |oss and cost experience
of the insured by averagi ng such experience over an extended

period. Edward Gray, 94 F. 3d at 367.

Under the Retrospectively Rated Prem um Contract between FPA
and Terra (dated July 6, 1992), the Provisional Prem um was
$245,000 in 1992, $250,000 in 1993, and $250,000 in 1994, a total
of $745,000 over the three-year period. Exh. C, Defendant’s

Motion for Sunmary Judgnent, Retrospectively Rated Prem um

Contract between French & Parrell o Associates, P.A. and Terra

| nsurance Company, at 1. The Provisional Prem um of $745, 000

consisted of a Mnimum Premum “the premumthat the insurance
conpany retains to cover the admnistrative cost of the policy,”
of $98,000 in 1992, $100,000 in 1993 and $100,000 in 1994, a
total of $298, 000 over the three-year period, plus a Deposit
Prem um of $147,000 in 1992, $150,000 in 1993, and $150, 000 in
1994, a total of $447,000. |Id., at 1-2. The prem um was
recal cul ated annually to account for actual |oss and expenses,
but there was a Maxi mum Prem um Terra could charge FPA no nore
t han $1, 154, 250 over the three year period, i.e. no nore than an
addi ti onal $409, 250 above the three year Provisional Prem um of

$745, 000 ($298,000 + $447,000) in the event clains exceeded the



deductible plus the Provisional Premum?’ 1d., at 2 Terra
could bill for the additional prem umat 18 nonths, 30 nonths,
and 42 nmonths into the three year term |[d., at 2.

As of October 23, 1992, the Retrospectivel y-Rated Contract
was amended, adjusting the Provisional Premumto $725, 800 and
the M ninmum Premiumto $278,000 over the three year term of the
contract. 1d., at 5. This anendnent did not change the Maxi mum
Prem um or Deposit Premum but did adjust the additional anmount
Terra could bill over the Provisional Premumin the event clains
exceeded the deductible and Provisional Premium to $428, 450
(from $409, 250). Id.

A deductible anmount is distinct froma maxi mnum prem um or
self-insured retenti on because a deductible anobunt is subtracted
fromthe policy limts, to reduce an insurer’s indemity
obligation, but the full policy limts are avail able once the
self-insured retention has been satisfied. R chnond, 22 Pepp. L

Rev. at 1449.%8 The Terra Policy provided for a per claim

"The Maxi mum Premium “i s based on [an] estinmate of [the]
firms revenues for the contract period and is subject to audit
and subsequent adjustnent at the end of the contract period.”

8 her distinctions between a deductible and a self-insured
retention (“SIR’) are:

[ S]hould an insured with a deducti bl e becone insolvent,
the insurer nust satisfy the deductible as part of its
obligation to pay losses up to its limts of liability.
Wth an SIR, the inpact of the insured insolvency usually
is felt by the claimnt—-not the insurer. The insured
remai ns obligated to pay the amount of its SIR directly
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deducti bl e of Twenty-Five Thousand Dol |l ars ($25, 000) which
applied to any expenses or costs related to defending the claim?®
Exh. B, Defendant’s Motion for Summary Judgnment, The Terra
Policy, Endorsenent No. 2. FPA was solely responsible for
paynment of the deductible before any claimcould be nade agai nst
t he policy coverage.

Both policies inposed on the insurer with the right and duty
to defend any cl ai magainst the insured for damages covered under
the policy. Wth regard to the duty to defend, the Hartford
Pol i cy provided:

The Conpany shall have the right and duty to defend any
claimor suit against the insured seeking damages payabl e
under this policy, even though the allegations of the
suit may be groundl ess, false or fraudulent. The Conpany
may meke such investigations and settlenents of any claim
or suit as it deens expedient. The Conpany is not
obligated to pay any claimor judgnent or to defend any

suit after the applicable limt of the Conpany’s
liability has been exhausted by paynment of judgnents or

to the claimant, and the insurer is liable only for that
portion of the | oss exceeding the SIR Finally, when a
liability policy includes an SIR the insured generally

adjusts clains, either directly or through a thrid-party
adm nistrator. Wth a deductible, however, the insurer

retains control of clains handling.

Ri chnond, 22 Pepp. L. Rev. at 1449.

°Endor senent No. 2 provides “You agree that in GENERAL
DECLARATIONS Item 7, the deductible is $25,000 for each CLAIM..”
A “cl ai m expense” is defined as:

any expense which can be directly assigned to a specific

CLAIM These expenses include wtness, expert,

consultant, attorney, nediation and arbitration fees and

costs, and any other litigation or court expenses or

costs.



settl enents.

The Hartford Policy at 8.

Wth regard to the duty to defend, the Terra Policy
provi ded:

We agree to investigate and defend any CLAI M agai nst YOU
caused by YOUR actual or alleged PROFESSI ONAL ACTS,
ERRORS OR OM SSIONS for CLAIMS to which this policy
applies, even if the allegations of the CLAIM are
groundl ess or false. OUR obligation to defend includes,
but is not limted to, designating and enpl oyi ng def ense
counsel and obtaining expert testinony. WE are not
obligated to continue to defend any CLAIM or defend any
CLAIM or to pay any further DAMAGES or EXPENSES after
OUR available Limt of Liability is exhausted by paynent
of DAMAGES, judgnents, settlenents, EXPENSES, or any
conbi nati on thereof.

The Terra Policy, at 4.

Di scussi on

The parties, as co-insurers of the sane insured, dispute the
nature of their obligations to each other. Hartford and Terra
agree that, were Terra liable for contribution, Hartford would be
solely responsible for the paynent of the first $25,000 of |egal
fees, costs and expenses incurred in the defense of FPA in the
W I ki nson action. But Hartford contends that the Terra Policy
constituted “other insurance” within the neaning of the Hartford
Pol i cy, and because both insurers had a duty to defend, Terra
shoul d have contributed equally to the paynent of the remaining

$151, 285.58 in attorneys fees, expenses and costs, so it seeks
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j udgnment against Terra in the anobunt of $75,642.79. Terra argues
its policy was not “other insurance” within the nmeaning of the
Hartford Policy because under its retrospectively-rated prem um
contract, FPA not Terra be responsible for all defense and/or
indemity costs arising fromall clainms if |less than the maxi num
prem um of $1, 154, 250.

The parties, and the court, agree that New Jersey | aw
applies to this action because FPA's principal office is |ocated
in New Jersey, and the accident which gave rise to the underlying
| awsuit occurred in New Jersey.

A. Standard of Review

Summary judgment is appropriate “if the pleadings,
depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party
is entitled to a judgment as a matter of law.” Fed. R. Civ. P,
56(c). A genuine issue is one in which the evidence is such that
a reasonable jury could return a verdict for the nonmoving party.

Anderson v. Liberty ILobby, Inc., 477 U.S. 242 (1986). Where, as

here, the facts are not in dispute, and the issue presented,
(whether a retrospectively rated policy is “other insurance”) 1is
entirely a matter of law, resolution at the sunmary judgnment
stage is appropriate.

B. Duty to Defend
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The allegations in the WIkinson Conplaint triggered both
Hartford and Terra’'s duty to defend. Although Terra s Answer to
t he Conpl ai nt deni ed any breach of duty to FPA, at argunent
before the court on the summary judgnment notions, Terra conceded
that the WI ki nson Conpl ai nt had al |l egati ons of both general
negligence (falling within the Hartford policy), and professional
negligence (falling within the Terra policy). Cf., Answer,
Affirmative Defenses and Countercl aimof Defendant, Terra

| nsurance Conpany, at 4 f11; Tr. Hartford Ins. Co. V. Terra Ins.

Co., Cv. Action No. 01-5961 (Nov. 21, 2002), at 15-16.
An insurer’s duty to defend nust be determned in the first
i nstance by conparing the allegations of the Conplaint with the

provi sions of the insurance policy. Danek v. Hommer, 100 A 2d

198, 202-03 (N.J. Super. C. App. Div. 1953). |If there are

all egations in the Conplaint which could, if proved, conme within
the coverage provided, there is a duty to defend, whether the
insured is found liable or not, even if the allegations were
unfounded or fraudulent. 1d. This duty remains even though
anbiguity may result based on other charges in the Conplaint or
ot her allegations which do not conme within the coverage of the
policy. Even if the clains are m xed or based on conflicting
theories, only one of which requires coverage, the carrier stil
has the duty to defend (until the claimtriggering the duty is

dism ssed or termnated). M. Hope Inn v. Travelers Indem Co.,
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384 A 2d 1159 (N.J. Super. . Law Div. 1978).

Upon consi deration of the allegations against FPA in the
W ki nson Conpl aint, supra, n. 5, and the concession of counsel
for Terra, it is apparent that Terra's duty to defend was
triggered when FPA provided it with notice of the WI ki nson
action. The issue remaining is whether Hartford is entitled to
contribution fromTerra (less the $25, 000 deductible) for having
assunmed the cost of the defense in its entirety.

C. Contribution

Where two or nore insurers are primarily liable to provide
coverage and/or costs of defense, and where one fails to
contribute, the other is entitled to a judgnent for contribution.

Hartford Accident and I ndemmity Co. v. Anbassador Ins. Co., 394

A 2d 867 (N.J. Super. C. App. Dv. 1978)(holding Hartford was
entitled to contribution from Anbassador for indemity and

defense costs incurred by Hartford in an action brought agai nst

an insured of both Hartford and Anbassador). |In Anmerican Hone

Assurance Co. v. St. Paul Fire & Marine Ins. Co., 137 A. 2d 65,

68-69 (N.J. Super. C. App. Dv. 1989), the court also held there
was a right of contribution for defense costs between and anong
primary insurers.

Rel ying on Anerican Nurses Ass’'n v. Passaic General

Hospital, 484 A 2d 670 (N.J. 1984), Moore v. Nayer, 729 A 2d

449 (N. J. Super. C. App. Dv. 1999), and rel ated cases, Terra
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asserts that Hartford is not entitled to contribution for defense
costs because the Terra policy includes a retrospectively-rated
premumwth the insured’'s “self-insured retention” up to
$1, 154, 250. Because Hartford requests contribution in the anpount
of $75,642.79, |less than the nmaxi mum possi bl e prem um of
$1, 154, 250, Terra’s argunent is that FPA, not Terra, is
responsible for its share of defense costs, and Terra has no
obligation of contribution.

A deducti bl e amount in an insurance policy does not make the
insured an insurer for that anount and does not constitute “other
i nsurance” in considering indemity obligations between and anong

CO-i nsurers. In Anerican Nurses Ass’'n v. Passaic Genera

Hospital, 484 A 2d 670, 673 (1984), the Suprene Court of New
Jersey held that a deductible paid by the insured hospital did
not constitute “other insurance” under an excess provision of a
co-insurer’s policy. The court stated:
National’s excess provision refers to “valid and
col l ectible insurance for an occurrence,” “excess of such
i nsurance,” and “when such insurance is exhausted.” 1In
our opinion, lay persons would consider “[other]
i nsurance” to refer to another policy conparable to the
one issued to them Such references would not ordinarily
be understood to include the obligation of an insured to
pay a deducti bl e.
Id. The court held that the insured hospital’s $100, 000
deducti bl e was not “other insurance” for the purposes of co-
i nsur ance.

Simlarly, in More v. Nayer, 729 A 2d 449, 460 (N.J.
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Super. C. App. Dv. 1999), the New Jersey Superior Court
Appel l ate Division held that neither a deductible nor self-
insured retention was “other insurance” for the purposes of co-

i nsurance. Moore involved a dispute over allocation of liability
to the primary insurance carriers for a freight line and a
trucki ng conpany. The Moore court noted that when considering
co-insurance, New Jersey courts have not differentiated between a
deducti ble and self-insured retention because both require a
[imted assunption of risk by the insured, with the rest of the

| oss assuned by the insurer.' 1d. Because the freight liner’s

i nsurance policy included a | arge deductible plus self-insurance
retention, the freight liner conpany was not insured for the risk
it assuned itself. 1d. The anmobunt of the self-insured retention
exceeded the anobunt requested for indemification, so the issue
of indemification did not have to be addressed. The insured
rather than the insurer, was primarily liable. 1d.

However, the duty to defend is distinct fromand broader
than, the duty to indemmify. An insurer’s duty to defend is
extrenely broad, and is triggered if there is any possibility
that the claimagainst the insured falls within the coverage of

the policy. Danek v. Homrer, 100 A 2d at 202-03., The

“The court al so distinguished that a deductible requires an
up front paynment by the insurer, while self-insured retention
requi res sone paynent as a condition to the insurer’s duty to pay
under the policy. More, 729 A 2d at 460.
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obligation to contribute to defense costs may be inplicated even

where insurers cover different risks. NL | ndustries, Inc. V.

Commercial Union Insurance Co., 935 F. Supp. 513, 519 (D.N. J.

1996) .

In NL Industries, the District Court of New Jersey, applying

New York | aw, determ ned the duty to defend may trigger an
obligation to contribute, even if there is ultimately no

obligation to indemify. NL Industries was a dispute between two

primary insurers of the same insured regarding obligations to
defend and indemify their nutual insured. [d. Because an
insurer’s duty extends only to “covered” clains, the insurer can
seek contribution only if both policies cover the sanme risk.

Id., at 519. But acknow edgi ng the broader scope of the duty to

defend, NL Industries held that a primary insurer may seek

contribution for defense costs against another primary insurer

even where there is a self-insured retention. NL | ndustries, 935

F. Supp at 521. The court found that the insurer was obligated
to provide a conplete defense, and m ght seek contribution from
the insured later for any periods of self-insurance. 1d., at
521-22.

Al though NL Industries was deci ded under New York | aw, the

result should be the sanme under New Jersey |law. An insurance
conpany nust defend the action if the factual allegations of the

underlying conplaint on their face state a cl ai magai nst the
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insured to which the policy potentially applies. Cooper

Laboratories, Inc. V. Int'l Surplus Lines |nsurance Co., 802 F.

2d 667, 675 (3d Cr. 1986) (applying New Jersey law). “A duty to
defend is a matter of contract, and the reason why prinmary
insurers provide a defense is that their policies require that
they do so.” 1[1d., at 675.

Upon receiving notice of a conplaint including both clains
of general negligence and professional negligence, Terra was
obligated to provide a defense as FPA's primary insurer for
prof essional negligence clains. It failed to do so at the tine,
but still was obligated to pay its share of the defense costs,
| ess the deductible, in the anobunt of $75,642.79, even if those
costs and expenses could | ater increase FPA' s prem um under the

retrospectively-rated prem um contract.

Concl usi on
For the reasons stated above, Plaintiff’s Mdtion for Summary
Judgnent is granted and Defendant’s Mtion for Summary Judgnent

i s denied.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HARTFORD FI RE | NSURANCE COVPANY

V.

TERRA | NSURANCE COVPANY . Givil Action No. 01-5961
O der.

AND NOW this 2nd day of August, 2004, upon consideration of
Plaintiff’s Mtion for Summary Judgnent and Def endant’s Mbotion
for Summary Judgnent, and responses thereto, it is hereby ORDERED
t hat :

1. Plaintiff’s Motion for Summary Judgnent (Paper #18) is
GRANTED in favor of Hartford Fire Insurance Conpany and agai nst
Terra | nsurance Conpany.

2. Defendant’s Mtion for Sumrmary Judgnent (Paper #22) is
DENI ED.

Norma L. Shapiro, S.J.
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