IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY BOYKI NS, : Cl VIL ACTI ON
Petitioner :

V.

FRANK TENNI S, WARDEN, SCl
ROCKVI EW et al ., :
Respondent s : NO. 04-1174

MVEMORANDUM AND ORDER

Norma L. Shapiro, S.J. July 22, 2004
I . | NTRODUCTI ON

Petitioner Anthony Boykins (“Boykins”), a prisoner at the
State Correctional Institution at Rockview, filed a petition for
a Wit of Habeas Corpus under 28 U.S.C. 8§ 2254 on March 18, 2004.
The petition was referred to United States Magi strate Judge
Arnold C. Rapoport (“Judge Rapoport”), who found the petition
untinmely, and issued a Report and Reconmendation (“R&R’) that it
be deni ed and di sm ssed without an evidentiary hearing. (Paper
No. 9).

Boykins, filing objections to the R&R, asserted ineffective
counsel denied himthe right to an appeal. After de novo review
of the R&R and Boykins’s clains and objections, the court finds
the petition tinme-barred.

1. BACKGROUND

After a bench trial before Judge Lisa A Richette in the



Court of Common Pl eas of Phil adel phia County, Boykins was
convicted of third degree nurder and possession of an instrunent
of crime. He was sentenced to an aggregate termof ten to twenty
years’ inprisonnent on July 23, 1998. No direct appeal was
filed.

Counsel for Boykins filed a petition under the Post
Conviction Relief Act (“PCRA"), 42 Pa. Cons. Stat. Ann. 88 9541,
et seq. on August 21, 1998. The PCRA petition was di sm ssed on
January 12, 2000, and Boykins did not file an appeal. Counsel
for Boykins filed a second PCRA petition on January 22, 2002,
whi ch was dism ssed as untinely on Novenber 12, 2002. The

Superior Court affirnmed the dismssal. Comobnwealth v. Boykins,

847 A . 2d 755 (Pa. Super. Ct. 2004) (unpublished table decision).

Boykins, filing the instant Petition for Wit of Habeas

Cor pus, requested he be granted a nunc pro tunc direct appeal of
his original conviction to the Pennsyl vania Superior Court. He
asserts that ineffectiveness of his trial and post-conviction
counsel in failing to neet state court filing deadlines denied
himhis right to direct review, so the statute of limtations
shoul d be equitably tolled. Judge Rapoport found the petition
untinely and barred by the one-year statute of limtations for
habeas corpus actions.

I11. DI SCUSSI ON

A. One-Year Tine Limt on Habeas Petitions



The Antiterrorismand Effective Death Penalty Act of 1994
(“AEDPA”) Pub. L. 104-132, 28 U.S.C. § 2244(d), provides a one-
year tinme limt:

(d)(1) A l-year period of limtation shall apply to an
application for a wit of habeas corpus by a person in
custody pursuant to the judgnent of a State Court. The
l[imtation period shall run fromthe | atest of -

(A) the date on which the judgnent becane final by the
conclusion of direct review or the expiration of the
time for seeking such review,

(B) the date on which the inpedinment of filing an
application created by the State action in violation of
the Constitution or laws of the United States is
removed, if the applicant was prevented fromfiling by
such State action;

(C© the date on which the constitutional right asserted was
initially recogni zed by the Supreme Court, if the right
has been newy recogni zed by the Suprene Court and nade
retroactively applicable to cases on coll ateral review,
or

(D) the date on which the factual predicate of the claimor
claims presented could have been di scovered through the
exerci se of due diligence.

(2) The time during which a properly filed application for

State post-conviction or other collateral review with

respect to the pertinent judgnent or claimis pending shal

not be counted toward any period of limtation under this
subsecti on.

Boyki ns does not assert there was sone state action creating
an inpedinment to filing, or sone constitutional right was newy
recogni zed by the Supreme Court, or new facts were di scovered.
Accordingly, the imtations period began to run on the date his
conviction becane final by the conclusion of direct review or the

expiration of time for seeking direct review, /.e., on August 23,
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1998. 28 U.S.C. § 2244(d)(1)(A).

Under 8§ 2244(d)(2), the limtations period is tolled while a
properly filed action for state post-conviction relief is
pendi ng. Boykins's first PCRA petition, filed August 21, 1998,
was pending until January 12, 2000. After the expiration of the
30-day period for seeking appellate review, the AEDPA Iimtations
period began to run, and ended February 13, 2001.

Boyki ns’s second PCRA petition, dism ssed as tinme-barred,
was not properly filed so it did not qualify for the § 2244(d)(2)

exception. Merritt v. Blaine, 326 F.3d 157, 166-67 (3d G r

2003), cert. denied, 124 S.C. 317 (2003).

B. Equi t abl e Tol ling
The AEDPA one-year tine statutory limtation can be
equitably tolled when the rigid application of the [imtation

period would be unfair under principles of equity. Mller v. New

Jersey State Dep’'t. of Corrections, 145 F.3d 616, 618 (3d Cr

1998) .

For equitable tolling, the petitioner nmust show 1) he was
actively msled; 2) he has been prevented from asserting his
rights in sonme extraordinary way; or 3) he tinely asserted his

rights m stakenly in the wong forum Jones v. Mrton, 195 F. 3d

153, 159 (3d Gr. 1999). In non-capital cases, attorney error,
m scal cul ati on, inadequate research, or other m stakes have not
been found to rise to the “extraordi nary” circunstances required

for equitable tolling. See Fahy v. Horn, 240 F.3d 239, 244 (3d
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Cr. 2001); Johnson v. Hendricks, 314 F. 3d 159, 163 (3d G r

2002).

A petitioner nust also show reasonable diligence in bringing
the clains he seeks to have equitably tolled. Mller, 145 F. 3d
at 618-19. The petitioner nust show “consi stent assiduousness”
in pursuing his claimto neet this reasonable diligence standard.

Seitzinger v. Reading Hosp. & Med. CGtr., 165 F. 3d 236, 241 (3d

Cr. 1999).

Boyki ns has not clained he was actively msled or that he
m st akenly asserted his habeas rights in the wong forum The
only possibility for equitable tolling is that sonme extraordinary
ci rcunst ance prevented himfromasserting his rights in federal
court within the one-year period allowed. Boykins clains that
the ineffectiveness of his trial counsel in failing to nmake a
di rect appeal constitutes such error. Boykins also asserts the
i neffectiveness of |ater counsel was the cause of his delay in
filing. These clains do not rise to the |level of an

extraordinary circunstance in a non-capital case. See Johnson,

314 F.3d at 163.

Boyki ns did not appeal the denial of his first PCRA
petition; Boykins had the opportunity to file a federal habeas
petition for thirteen nonths after the dism ssal of his first
PCRA petition, and failed to do so. He then waited two years to
file a second PCRA petition. Boykins did not exercise reasonable
diligence in pursuing his clainms, as required by Mller and
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Seitzinger. Equitable tolling is not appropriate.

V.  CONCLUSI ON

Boykins's petition is untinely; this court will adopt the
Report and Reconmendati on of Judge Rapoport. An appropriate

order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY BOYKI NS, : Cl VIL ACTI ON
Petitioner :

V.

FRANK TENNI' S, M., WARDEN, SCI
ROCKVI EW et al ., :
Respondent s : NO. 04-1174

ORDER

AND NOW this __ day of July, 2004, upon consideration of
petitioner’s Petition for Wit of Habeas Corpus by a person in
state custody pursuant to 28 U S.C. § 2254 (Paper No. 1), United
States Magi strate Judge Arnold C. Rapoport’s Report and
Reconmendati on (Paper No. 9), Petitioner’s (bjections to the
Report and Recommendation of the Magistrate Judge (Paper No. 10),
for the reasons stated in the foregoing Menorandum it is hereby
ORDERED t hat :

1. The Report and Reconmendati on (Paper No. 9) is APPROVED AND
ADOPTED

2. Petitioner’s (bjections to Magistrate Judge’ s Report and
Reconmendati on (Paper No. 10) are OVERRULED

3. Petitioner’s Petition for Wit of Habeas Corpus by a person
in State Custody (Paper No. 1) is DEN ED

4. There is no probable cause to issue a certificate of
appeal ability;

5. The Cerk of the Court shall nmark this case cl osed.

Norma L. Shapiro, S.J.



