I N THE UNI TED STATES DI STRI CT COURT
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MVEMORANDUM AND ORDER

McLaughlin, J. July 16, 2004

The plaintiff in these consolidated patent infringenment
cases, Penda Corporation (“Penda”), brings suit agai nst STK
L.L.C (“STK’), in civil action No. 03-5578, and against Rick’s
Auto Repair (“Rick’s”) and CAR-MC Enterprises, Inc. (“CARMC"),
in civil action No. 03-6240. STK and CAR-M C have filed three
notions for sanctions against Penda. In two notions, STK and
CAR-M C seek sanctions for alleged violations of Rule 11 of the
Federal Rules of Civil Procedure. In the third notion, STK has
noved for sanctions for violations of Rules 4.2 and 8.4 of the
Pennsyl vani a Rul es of Professional Conduct for alleged ex parte
comuni cations with a person known to be represented by counsel.
For the reasons set forth below, the Court will grant STK' s Rul e
11 notion, grant in part and deny in part STK's notion for
sanctions for violations of the Rules of Professional Conduct,

and deny CAR-M C s notion



Procedural History

Penda filed civil action No. 03-5578 ("Penda 1") on
Cct ober 6, 2003, alleging patent infringenent, unfair
conpetition, and fal se designation of origin under the Lanham
Act. Penda filed an anended conpl ai nt on Cctober 14, 2004. On
Cct ober 27, 2003, the defendant STK answered, counterclai med, and
filed a notion to transfer the action to the Western District of
Pennsyl vani a pursuant to 28 U.S.C. § 1404(a).

In support of its notion, STK filed an affidavit
claimng that it manufactures and sells the allegedly infringing
pi ckup truck bedliners, has its principal place of business,
mai ntains all of its records, and does substantially all of its
business in the Western District. STK states that it sells its
products to i ndependent distributors outside of the Eastern
District and that it does not do business here. The plaintiff is
a Florida corporation whose principal place of business is in
M chi gan.

The plaintiff filed its opposition to the notion to
transfer on Novenber 7, 2003.! The plaintiff argued that STK
sells the infringing product in the Eastern District through its
| argest distributor, Arnor Deck. Although Arnor Deck is |ocated

in New Jersey, Penda clained that the distributor sells the

. Local counsel for Penda signed the opposition and | ead
counsel designated thenselves as "OF Counsel” on the opposition
Si gnat ure page.



infringing product directly to nunmerous retailers including
Rick's and Stylecraft Auto Seat Covers ("Stylecraft”) in

Phi | adel phia. Penda clainmed that Rick’s and Stylecraft in turn
sell the product to end users in this district.

On Novenber 14, 2003, in further opposition to STK s
notion to transfer, Penda sent a letter to the Court stating that
it had filed a separate action against Stylecraft and Rick's for
selling the infringing product in this district. The case
against the retailers was docketed as civil action No. 03-6240
("Penda 11"). As later reaffirned in attachment D of Penda’ s
response to the Rule 4.2 notion, the letter stated that Penda |
had been initiated because STK, in its notion to transfer,
clainmed that it did not offer the product for sale in this
district, that it would not withdrawits notion to transfer, and
that it would oppose any notion to anmend the conplaint to include
the retailers.

The Court held a Rule 16 conference with counsel for
the parties in Penda | on Novenber 24, 2003. In its pre-
conference subm ssion, Penda indicated that Penda | and Penda |
shoul d be consolidated. STK opposed consolidati on.

Before the conference, counsel for STK sent to the
Court letters from Arnmor Deck, Stylecraft, and a representative
of STK, which stated that neither STK nor Arnor Deck had ever

sold any STK product to either Stylecraft or Rick's. During the



conference, counsel for Penda represented that prior to filing
the conplaint in Penda I, they had nade phone inquiries to a
representative of STK and a representative of Arnor Deck that
gave them a good faith basis to believe that the retailers sold
the allegedly infringing product in this district. Neither
retailer had been served with the conplaint in Penda Il at the
time of the conference.

On Decenber 3, 2003, the Court entered a nenorandum and
order putting Penda | into suspense until the earlier of 60 days
or the date when the retail er defendants responded to the
conplaint in Penda Il. The Court stated that it would have
granted the notion to transfer absent the existence of Penda ||
and that it may yet do so even if the two cases were

consolidated. The Court said, however, that it was reluctant to

rule on the motion to transfer until it knew whet her Penda woul d
go forward with Penda Il despite the evidence provided to Penda
by STK

On January 5, 2004, the plaintiff filed an anended
conplaint in Penda Il adding CAR-M C, keeping R ck's, but
dropping Stylecraft as a defendant. Penda attached several
phot ogr aphs and sone recei pts in support of its allegation that

CAR-MC, aretailer in Lancaster, sells the allegedly infringing



STK products in this district. The anmended conplaint contains no
new al | egations regarding Rick’'s.?

On February 2, 2004, Penda noved to consolidate the
cases. STK filed its Rule 11 notion together with its opposition
to consolidation on February 10, 2004.°® On February 19, 2004,
STK filed its notion for sanctions based on a violation of the
Pennsyl vani a Rul es of Professional Conduct. CAR-MC, which had
been served and is represented by counsel for STK, filed its Rule
11 notion on the same day. The Court heard oral argunent on al

t he pending notions on April 28, 2004.

1. Rel evant Facts

The affidavits and docunents submtted to the Court
reveal that on October 6, 2003, a partner at the Wodcock
Washburn firm |ocal counsel for Penda, directed a paralegal to
call STK to inquire whether STK bedliners could be purchased in
t he Phil adel phia area. The paral egal nmade the call and spoke to
a person who identified hinself as "Dan". STK has since

identified this individual as Daniel Kuritz, a Custoner Service

2 To date, Rick's has not been served. At the April 28,
2004, oral argunent, |ead counsel for Penda stated that the
summons for Rick's had expired, and that he had not sought to
renew it.

3 On March 3, 2004, after holding an on-the-record status
conference with counsel for Penda, STK, and CAR-M C, the Court
granted the notion to consolidate w thout deciding the notion to
transfer.



Manager. Kuritz told the paralegal that STK did not sell its
products in Philadel phia, but that she should contact their
di stributor, Arnor Deck, who did.

The paral egal called Arnor Deck and spoke to a person
who identified hinself as "Ray." The paralegal told Ray that her
husband wanted to get a bedliner for his new pick-up truck. She
asked if she could purchase an STK bedliner in Philadel phia. Ray
said "yes" and gave her the nanme of two retailers: Stylecraft
and Rick's. Ray told the paralegal to speak with "Eppie" at
Stylecraft and wwth "Rick"” at Rick's. Neither she nor any other
agent of Penda ever called anyone at Stylecraft or R ck's.

The paral egal nade the calls between 4:00 p.m and 4: 30
p.m on Cctober 6, 2003. The Penda | conplaint was filed at 6:10
p.m on that day.

At oral argunent, |ocal counsel for Penda represented
that he directed the paralegal to make the call to verify the
al l egations that venue was proper, but that he did not tell the
paral egal what to say or how to conduct her calls. Local counsel
for Penda al so explained that prior to filing the suit, he
visited the Arnor Deck website and found that the allegedly

infringing product was the only STK product Arnor Deck advertised
on the website. Apr. 28, 2004, H'’'g Tr. ("H'g Tr.") at 41-42,

57-60.



I[11. Mdtions for Sanctions

In its sanction notion based on violations of the Rul es
of Professional Conduct, STK argues that the communication to Dan
Kuritz violates: (1) Rule 4.2 because it was ex parte and
concerned matters in which Penda knew STK to be represented; and
(2) Rule 8.4(c), because neither Kuritz nor Ray were told that
they were speaking to an agent of an attorney for litigation
purposes. Inits Rule 11 notion, STK argues that there was no
basis in fact to support Penda's claim nade in its opposition to
transfer, that Rick’s and Stylecraft had sold the product in
Phi | adel phia. STK al so argues that Penda, relying on its
basel ess claimthat the retailers sold the product, filed Penda
Il nmerely to defeat transfer.* Inits Rule 11 notion, CARRMC
argues that the anmended conplaint in Penda Il is frivol ous
because it contains fal se factual allegations regarding the co-

def endant, Rick’s.

A. Violations of the Rules of Professional Conduct

The Eastern District has adopted Pennsylvania' s Rul es
of Professional Conduct. Loc. R Qv. P. ED PA 83.6 (1V)(B)

(2003). Rule 4.2 provides in full:

4 STK al so argues that there was no adequate basis in | aw
for the opposition to transfer. Resolution of this issue is not
necessary for the Court’s deci sion.

7



In representing a client, a | awer shall not
comuni cat e about the subject of the representation
with a party the | awer knows to be represented by
anot her lawer in the matter, unless the |awer has the
consent of the other |awer or is authorized by lawto
do so.
PA. RULES OF PROF' L ConDucT Rul e 4.2 (2004)

Penda does not dispute that it knew that STK was
represented by counsel or that it did not have consent of STK's
counsel .® Penda instead argues that because the comunication
occurred prior to the filing of suit, Rule 4.2 does not apply.
Penda al so argues that even if the rule applies, Kuritz is not
covered by the rule and the comruni cati on was not about the
subj ect matter of the representation.

The O ficial Comrent to Rule 4.2 expressly provides
that the rule "al so covers any person, whether or not a party to
a formal proceeding, who is represented by counsel concerning the
matter in question.” PA RULES oF PROF' L ConDucT Rule 4.2 cnt.
According to the | anguage of this comment, the rule is applicable

to STK even though it was not yet a party to a formal proceeding.

The plaintiff relies on Faragher v. National Railroad

Passenger Corp., No. 91-2380, 1992 U S. Dist. LEXI S 1810, *4-*5,

(E.D. Pa. Feb. 7, 1992), which held that Rule 4.2 does not apply

before a conplaint has been filed. Faragher, however, did not

> Prior to litigating this matter, Penda, through its
CGeneral Counsel and pre-suit counsel, negotiated with counsel for
STK regarding the patents and bedliners at issue in this case.

8



acknowl edge the comment and so does not provide a reason why the
coment' s | anguage shoul d not apply.

At least two courts in the Third Grcuit that have
addressed the comment held that the rule applies pre-conplaint.

See, e.qg., United States v. Grass, 239 F. Supp. 2d 535, 540-41

(MD. Pa. 2003); lnorganic Coatings, Inc. v. Falberg, 926 F

Supp. 517, 519 n.3 (E.D. Pa. 1995). The Court agrees and finds
that Rule 4.2 is applicable in this case.

This result conmports with the reasoni ng behind the
Anerican Bar Association's ("ABA") 1995 anendnent to the Mdel
Rul e. Because of the tendency of sone courts to focus narrowy
on the word "party" in the rule rather than on the word "person"
in the cooment, the ABA substituted the word "party” with the
word "person"” to clarify that the interests sought to be
protected by the rule may equally well be invol ved when
l[itigation is nerely under consideration, even though it has not
actually been instituted, and the persons who are potentially
parties to the litigation have retained counsel wth respect to
the matter in dispute. See Excerpt from ABA Report Expl aining
the 1995 Anendnent, reprinted in STEPHEN G LLERS & Rovy D. SI Mo,
REGULATI ON OF LAWYERS.  STATUTES AND STANDARDS 279 (2000 ed.).

The next question is whether |ocal counsel for Penda
violated Rule 4.2. The Oficial Coment to the rule addresses

how it applies to an organi zati on such as STK



[ T]his Rule prohibits conmunications by a | awyer

for one party concerning the matter in representation
w th persons having a managerial responsibility on
behal f of the organization, and with any ot her person
whose act or om ssion in connection wwth the matter may
be inmputed to the organization for purposes of civil or
crimnal liability or whose statenent may constitute an
adm ssion on the part of the organization.

PA. RULES OF PROFESSI ONAL CoNDUCT Rul e 4.2 cnt.

The rule, therefore, applies to ex parte conmunications
with Kuritz if he is either (1) a person with manageri al
responsibility, (2) a person whose acts could be inputed to STK
for the purposes of civil liability, or (3) a person whose
statenent may constitute an adm ssion on the part of STK

Kuritz is a custoner service manager for STK. Penda
argues that Rule 4.2 does not apply to Kuritz because he does not
have the requisite |l evel of managerial responsibility,
notwi thstanding his title. Pennsylvania federal courts have held
that a person has the requisite nanagerial responsibility if he
or she supervises a significant nunber of subordinates or

exercises a significant anount of individual discretion in his

day to day duties. See Belote v. Maritrans Qperating Partners,

No. 97-3993, 1998 U.S. Dist. LEXIS 3571, *6 (E.D. Pa. Mar. 20,

1998); Carter-Herman v. City of Phil adel phia, 897 F. Supp. 899,

904 (E.D. Pa. 1995).
In his affidavit, Kuritz says that his duties include
receiving and processing all incomng sales calls. There is no

evi dence that he supervises a significant nunber of subordinates
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or that he exercises a significant anount of individual
di scretion. The Court cannot find on this record that Kurtiz has
the requisite | evel of managerial responsibility.

The Court, however, finds that Kuritz is a person whose
statenments may constitute an adm ssion on the part of the
organi zation. An admssion is a statenent by the party's agent
or servant concerning a matter within the scope of the agency or
enpl oynent, made during the existence of the relationship. Fed.

R Evid. 801(d)(2)(D); see also Univ. Patents, Inc. v. Klignman,

737 F. Supp. 325, 328 (adopting Rule 801(d)(2)(D) definition of
"adm ssion" for Rule 4.2 purposes).

Kuritz's statenments may constitute an adm ssion on the
part of STK. They were nmade while he was on duty as an enpl oyee
of STK. The statenents address how and where a custoner may
purchase STK's products -- a matter which is within the scope of
hi s enpl oynent as a custoner service manager responsible for
receiving and processing sales calls. 1In fact, Penda relied on
his statenent to conclude that STK had a distributor who sold the
bedl i ners in Phil adel phia. The rule, therefore, applies to
Penda's ex parte contact with Kuritz.

Because the Court finds that Kuritz's statenents may
constitute an adm ssion by STK, it does not rule on whether he is
al so a person whose acts nay be inputed to the STK for the

purposes of civil or crimnal liability.

11



Penda next argues that there was no Rule 4.2 violation
because the communi cation did not regard the subject matter of
the representation. The Court is unpersuaded. \Wether or not
STK sold or offered for sale infringing products in this district
is directly relevant to this litigation. Indeed, as |ocal
counsel for Penda stated, the phone call to Kuritz was nade to
verify the allegation in the conplaint that venue was proper in
this district. H'g Tr. at 41-42. The Court, therefore, finds
that | ocal counsel for Penda violated Rule 4.2.

The Court does not want to overstate the violation. It
was not egregious. But Rule 4.2 is designed to protect the
represented but uncounsel ed | ayperson agai nst overreachi ng by
adverse counsel and to safeguard the integrity of the client-
| awyer relationship. See ABA Comm on Ethics and Prof'l
Responsibility, Formal Op. 95-396 (1995). Penda's actions
i nvaded both these interests.

There was no violation of Rule 8.4(c), which provides
that "[i]t is professional m sconduct for a |awer to:
engage in conduct involving dishonesty, fraud, deceit or
m srepresentation.”™ The paralegal for |ocal counsel may have
engaged in m srepresentation when she failed to identify herself
as an agent for the plaintiff and suggested that she was a
potential custonmer. Under certain circunstances, a | awer my be

responsible for his paralegal's actions if he directs her to

12



engage in the conduct or, knowi ng of the conduct, ratifies it.

PA. RULES oF PROF' L ConbucT Rule 5.3(c)(1)-(2). At oral argument,

| ocal counsel for Penda assured the Court that he nerely directed
her to nmake the call to verify whether the product could be
purchased in the district, and that he did not instruct her in
any particular way what to say, howto say it, or what to do.

H'g Tr. at 41-42.

B. Violation of Rule 11

Under Rule 11 any party nust conduct a reasonable
inquiry into the facts and the law in connection with every

filing. Bradgate Assocs., Inc. v. Fellows, Read & Assocs., Inc.,

999 F.2d 745 (3d Cir. 1993). Wth respect to STK's Rule 11
nmotion, the core issue is whether in opposing the notion to
transfer, the plaintiff did a reasonable inquiry into the facts
to allowit to allege that STK had sold the bedliners in the past
and were currently offering themfor sale in Philadel phia through
Rick's and Stylecraft. The Court finds that counsel for Penda
di d not conduct a reasonabl e enough inquiry.

Penda admtted at oral argunent that its entire
investigation into whether Rick's and Stylecraft sold the
bedl i ners consisted of a visit to Arnor Deck's website and the ex
parte phone calls to STK and Arnor Deck. It was not reasonable

for Penda to have concluded on the basis of this investigation

13



that Rick's and Stylecraft had sold the bedliners in the past and
were currently offering themfor sale.

In an emai|l that the paral egal sent to her supervising
attorney regarding her call, and which counsel for Penda
submtted to the Court at oral argunent, the paral egal states
t hat she:

called Arnmor Dick (sic) and spoke to Ray and
expl ai ned that ny husband wanted to get a bed liner for
his new pick up. Ray then gave ne the follow ng two
nanmes where | could purchase bed liners. | then
specifically asked if they were STK bed |liners and Ray
said 'yes, that he was an STK distributor."
See Novenber 4, 2003 email from paral egal to partner at Penda's
| ocal counsel

Ray did not state that R ck's and Stylecraft had sold
STK bedliners in the past or were currently selling them Ray’'s
statenents are consistent with his nmerely assuring the paral egal
that he is an STK distributor who could supply STK bedliners to
the two retailers in Philadelphia if the paralegal ordered the
bedliners fromthem Counsel for Penda nerely assuned,
erroneously as it turns out, that Rick's and Stylecraft were
currently selling the bedliners. It was unreasonable for Penda's
counsel to nmake and rely on this assunption. It was al so
unnecessary to do so. Counsel could have visited or even just

tel ephoned Rick's or Stylecraft to see if they sold the

bedl i ners. Unli ke STK, neither retailer was known to be

14



represented by counsel in the matter at the tine. The Court,
therefore, finds that counsel for Penda violated Rule 11

The Court, however, wll deny CAR-MC s notion for
sanctions. Unlike STK, it is not clear how CAR-M C was harned by
the violation of Rule 11. CAR M C argues that absent the
al l egations and suit against Rick's and Stylecraft, Penda | would
have al ready been transferred and Penda woul d not have been
conpelled to sue or add CAR-M C to keep the case here. The Court
finds this unpersuasive. Penda appears to have conplied with its
Rul e 11 obligations with respect to the clains it nmakes agai nst
CAR-M C, and coul d have sued CAR-MC even if Penda | had been

transferred.

C Renedi es
Al though Rule 4.2 contains no provisions regarding
remedies for violations of the rule, federal courts have the
i nherent power to discipline attorneys practicing before them

See Inre Corn Derivatives Antitrust Litig., 748 F.2d 157, 160

(3d Cir. 1984). Courts have broad, but not unlimted, discretion
in fashioning an appropriate penalty or sanction to discipline

attorneys and renedy the probl ens caused by inproper ex parte

contacts. See In re Abrans, 521 F.2d 1094, 1099 (3d Cr. 1975);

Kligman, 737 F. Supp. at 329.
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Courts have fashioned various renedies for violations
of Rule 4.2: preclusion of the use of the evidence and
i nformati on obtai ned through such ex parte communi cati on;
requiring the production of all work product related to or
generated as a result of the prohibited contact; disqualification
of the offending attorney(s); the awarding of fees; and, in
exceptional cases, dism ssal of the pending litigation. See,

e.q., Belote, 1998 U. S. Dist. LEXIS 3571 at *21 (preclusion of

evi dence); Kligman, 737 F. Supp. at 328 (production of work

product); Inorganic Coatings, 926 F. Supp. at 521

(disqualification of counsel); HilIl v. St. Louis Univ., 123 F. 3d

1114, 1121 (8th Gr. 1997) (affirm ng award of fees in preparing

sanctions notions); Link v. Wabash R R Co., 370 U S. 626 (1962)

(dism ssal of litigation).

STK seeks (1) the preclusion of evidence that was
obt ai ned through the ex parte contact; (2) disqualification of
Penda's | ocal counsel; and (3) reasonabl e expenses and fees
associated with the sanction notion.®

The Court will preclude the plaintiff fromusing during

this litigation any information obtained through the ex parte

6 STK had al so requested the Court to order plaintiff and
its counsel to produce all docunents, recordings, notes, and
menoranda relating to or generated as a result of the ex parte
contact. The Court had previously ordered the plaintiff and its
counsel to do so, and is satisfied that they have conplied with
t hat order.

16



contact.’” The plaintiff has already used the information gai ned
t hrough the communication to the detrinment of STK. It would be
inequitable to permt the plaintiff to keep any advantage it may

have gained fromthe ethical violation. See Kligman, 737 F. Supp.

at 329.

The Court will deny STK s request for disqualification
of Penda's | ocal counsel. The Court nust bal ance a party's right
to be represented by counsel of his or her choice, as well as the
opposing party's right to prepare and try its case w thout
prejudice. See id. STK's ability to litigate the nerits of the
core issues of this case has not been sufficiently prejudiced by
this violation to warrant a disqualification of Penda' s | ocal
counsel . The conmuni cations did not deal with whether the
bedliners infringed any of Penda's patents.

The Court will also deny STK's request for fees and
costs associated with the 4.2 sanctions notion. As STK correctly
points out, federal courts have awarded such fees for violations

of Rule 4.2. See Faison v. Thornton, 863 F. Supp. 1204, 1218 (D

Nev. 1993). These cases, however, involve egregious, wllful, or

bad faith violations of the rule. See, e.q., HIlIl, 123 F.3d at

1117 (plaintiff's counsel interviewed and obtained an affi davit

froma chairperson of the defendant University despite having

! This includes the fruit of that contact, nanely,
statenents and informati on obtai ned fromthe tel ephone
conversation wth Ray at Arnor Deck
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been warned in witing by opposing counsel that such contact
woul d violate Rule 4.2). |Indeed, Faison, upon which STK relies,
i nvol ved a five-hour ex parte contact with a nanmed defendant who
revi ewed docunments relevant to the litigation during the
comuni cation.® 863 F. Supp. at 1211-12. Penda's violation of
the rule does not rise to this level of egregiousness. The
communi cation |asted a few mnutes and was very limted in scope.
Al t hough | ocal counsel for Penda should have known that the cal
to STK presented at |east the potential for violating Rule 4.2,
there is no evidence that the conmunicati on was done know ng such
a violation would necessarily result.

Wth respect to the Rule 11 violation, the Court may
I npose an appropriate sanction |imted to an anount sufficient to
deter repetition of the conduct. |If warranted, the Court may
al so award to the party prevailing on the notion the reasonabl e

expenses and fees in presenting the motion.® Fed. R Cv. P

8 The Court notes that fees were granted in Faison
pursuant to Rules 26(c) and 37(a)(4) of the Federal Rules of
Cvil Procedure. The ethical violations occurred during
di scovery and the court assuned that the above cited rules, which
permt the award of fees and costs for discovery violations,
applied. 863 F. Supp. at 1218. The Court nmkes no assessnent of
that assunption. The ethical violations here occurred before the
advent of formal discovery.

® The record shows that STK conplied w th the safe-harbor
provi sions of Rule 11, which requires that any notion for
sanctions pursuant to the rule shall not be presented to the
Court unless, within 21 days after service of the notion on the
opposing party the alleged violation is not corrected. See Fed.
R Cv. P. Rule 11(c)(1)(A.
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Rule 11(c)(1)(A), (c)(2). The Court finds that the violation of
Rule 11 warrants the award of STK s expenses and fees associ at ed
with litigation of its Rule 11 notion. The Court will also grant
STK' s request for an award of its reasonabl e expenses and fees
associated wth the additional work STK had to put into
litigating the transfer notion as a result of the Rule 11
violation. This sanction is inposed jointly and severally

agai nst Penda's | ocal and | ead counsel.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PENDA CORP. , : ClVIL ACTI ON
Plaintiff :
V.
STK, LLC, E NO. 03-5578
Def endant : NO. 03-6240
ORDER

AND NOW this 16th day of July, 2004, upon
consi deration of the defendant STK s Mtion For Sanctions
Pursuant to Fed. R Cv. P. Rule 11 (Doc. No. 19 in civil action
No. 03-5578), all responses and replies thereto, STK s Mtion for
Sanctions for Violations of the Rules of Professional Conduct
(Doc. No. 25 in civil action No. 03-5578), all responses and
replies thereto, and defendant CAR-M C s Mtion for Sanctions
Pursuant to Fed. R Cv. P. Rule 11 (Doc. No. 8 in civil action
No. 03-6240), all responses and replies thereto, and foll ow ng
oral argument in the above captioned cases, |IT IS HEREBY ORDERED,
for the reasons stated in a nenorandum of today's date, that:

1. The defendant STK's Modtion for Sanctions Pursuant
to Fed. R Cv. P. Rule 11 is GRANTED. Lead and | ocal counsel
for Penda are jointly and severally liable for the reasonabl e
costs and fees incurred by STK associated with said notion, as
well as for the reasonable costs and fees associated with the

additional work STK put into litigating its transfer notion as a



result of the Rule 11 violation. STK shall file an application
that outlines in detail such costs and fees on or before July 30,
2004,

2. The defendant STK s Mdtion for Sanctions for
Violations of Rules of Professional Conduct is GRANTED in part
and DENIED in part. The plaintiff is prohibited fromusing any
informati on obtained as a result of the tel ephone conversations
with Daniel Kuritz of STK and Ray of Arnor Deck. The notion is
denied to the extent it seeks to disqualify |ocal counsel for
Penda and to the extent it seeks reasonable fees and costs
associated wwth the Rule 4.2 sanctions notion; and

3. The defendant CAR-M C s Mtion for Sanctions

Pursuant to Fed. R Cv. P. Rule 11 is DEN ED

BY THE COURT:

MARY A. McLAUGHLI N, J.



