IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MELVI N WHI TE, : ClVIL ACTI ON
Petiti oner :
V.

COMWONWEALTH OF PENNSYLVANI A, et al
Respondent s
NO. 02-6578

MVEMORANDUM AND ORDER

Norma L. Shapiro, S.J. July 15, 2004
. 1 NTRODUCTI ON

Petitioner Melvin Wiite (“Wiite”) is a state prisoner
currently incarcerated at the State Correctional Institution in
Hunti ngton, Pennsylvania. Wite, filing a pro se petition for a
Wit of Habeas Corpus pursuant to 28 U S.C. 8§ 2254, clainmed he
was actually innocent of the charges for which he was convi cted.
The Comonweal th, responding to the petition, asserted that
White's clains were procedurally defaulted and untinely. The
court referred White's petition to Magistrate Judge Linda
Caracappa (Judge Caracappa) for a Report and Recommendation (R &
R), and Judge Caracappa recomended the petition be denied.?
Presently before the court are the petitioner’s Objections to the

R &R

! Judge Caracappa issued a Report and Recommendati on on
March 24, 2003 (Docunent No. 15) and a Suppl enental Report and
Recomendati on on May 27, 2003 (Docunent No. 18) which
incorporated Wiite’'s reply to the defendants’ response. The
Suppl enental Report and Recommendation is accepted as the Report
and Recomrendation in this action.



1. FACTUAL AND PROCEDURAL HI STORY

On Septenber 26, 2000, Wite entered a negotiated plea
agreenent to charges of rape and endangering the welfare of a
child®> with a sentence of five to ten years’ inprisonnment. The
witten plea colloquy informed Wiite that he had a right to a
trial and by accepting the plea he was waiving his pre-trial
rights and right to a trial by a judge or jury. The witten plea
colloquy also informed himof his right to appeal and that he
coul d have faced twenty-seven years in jail if he were found
guilty at trial.

In addition to the witten plea colloquy, Wite acknow edged
that his plea was voluntary and knowing. Wite admtted orally
to the facts presented by the Conmmonweal th supporting the
under |l yi ng charges. The judge advised Wiite that he had ten days
to ask the judge to reconsi der acceptance of the negotiated
sentence and thirty days to appeal to the Superior Court. Wite
did not file a state court appeal or petition under the Post
Conviction Relief Act (“PCRA’) 42 Pa.C. S. A § 9541, et seq.

In his habeas petition, filed August 5, 2002, Wite clained

he was actually innocent of the rape charge because the factual

Under the plea agreenent, the followi ng charges were
di sm ssed: involuntary deviate sexual assault, aggravated
i ndecent assault, attenpted rape, attenpted involuntary deviate
sexual assault, statutory sexual assault, indecent assault,
terroristic threats, unlawful restraint, corruption of mnors,
si npl e assault, and reckl essly endangering anot her person.



basis of his conviction could support only the charge of
“attenpted rape.” He also asserted his constitutional rights
were violated when he pleaded guilty, his | awer was ineffective
because she did not seek any post-conviction relief, and the
trial court failed to informhimof the maxi mnum sentence.

Judge Caracappa concluded that Wiite' s clains had not been
exhaust ed because they were not raised in state court and the
cl ai ms had been procedurally defaulted because review by any
state court was foreclosed. Judge Caracappa al so concl uded that
White' s habeas petition was untinely.
[11. DI SCUSSI ON

In his Cbjections, Wiite argues his | awer “deceived him
into believing that a direct appeal was pending,” and he is

actual ly innocent of the rape charge.?

White also insists that his habeas petition is filed under
28 U.S.C. 8§ 2241 rather than 28 U. S.C. § 2254. Section 2241
confers jurisdiction on district courts to issue wits of habeas
corpus in response to a petition froma state or federal prisoner
who "is in custody in violation of the Constitution or |aws or
treaties of the United States.” 28 U S.C. 88 2241(a) and (c)(3).
Section 2254 confers jurisdiction on district courts to issue
"wits of habeas corpus on behalf of a person in custody pursuant
to the judgnment of a State court...on the ground that he is in
custody in violation of the Constitution or laws or treaties of
the United States."” 28 U S.C. § 2254(a).

Wien two statutes cover the sanme thing, the nore specific statute
t akes precedence over the nore general one. A general provision

shoul d not be applied "when doing so would undermine limtations

created by a nore specific provision." Varity Corp. v. Howe, 516

U S. 489, 511, 134 L. Ed. 2d 130, 116 S. C. 1065 (1996).

Because Congress has nade strict provisions regarding tineliness

under Section 2254, allowing Wite to proceed under Section 2241

woul d circunvent these restrictions and thwart Congressional
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A. Tineliness of the Habeas Petition

Wiite' s petition is governed by the federal habeas statute,
28 U.S.C. 8§ 2241, et seq., amended by the Antiterrorism and
Ef fective Death Penalty Act (“AEDPA’), effective April 24, 1996
Section 2244(d) of the statute creates a one-year tine limtation
on filing:

(1) A 1-year period of limtation shall apply to an
application for a wit of habeas corpus by a person in custody
pursuant to the judgnent of a State Court. The limtation period
shall run fromthe | atest of -

(A) the date on which the judgnent becane final by the

conclusion of direct review or the expiration of the tine

for seeking such review,

(B) the date on which the inpedinent to filing an

application created by the State action in violation of the

Constitution or laws of the United States is renoved, if the

applicant was prevented fromfiling by such State action;

(© the date on which the constitutional right asserted was

initially recogni zed by the Suprene Court, if the right has

been newly recogni zed by the Suprene Court and made
retroactively applicable to cases on collateral review or

(D) the date on which the factual predicate of the claimor

claims presented could have been di scovered through the

exerci se of due diligence.
28 U.S.C. § 2244(d)(1).

White was sentenced on Septenber 26, 2000; his direct appeal

time expired on Cctober 26, 2000. See, Pa. R A P.

903(a)(requiring notice of appeal to be filed “wthin thirty days

intent. Coady v. Vaughn, 251 F.3d 480, 484-485 (3d Cir. 2001).
The court will treat Wiite’'s petition as a petition under Section
2254,




of the entry of the order fromwhich the appeal is taken.”).
Because no appeal to the Superior or Suprene Court was filed,
Wiite had until COctober 25, 2001, to file a tinely federal habeas
petition, absent statutory or equitable tolling. Wite filed his
petition on August 5, 2002, nore than nine nonths after the
statutory deadli ne.

There are statutory exceptions to the one year tine
limtation. See 28 U S.C. § 2244(d)(1)(B)-(D). However, Wiite
fails to satisfy any of these. He does not allege that any state
action prevented himfromfiling his petition or that any claim
relies on a newrule of retroactively applicable constitutional
I aw.

In addition to the statutory exceptions, the tinme [imtation
can be equitably tolled in situations when the principles of
equity would nmake the rigid application of a limtation period

unf air. MIler v. New Jersey State Dep’'t of Corrections, 145

F.3d 616, 618 (3d Gr. 1998). Equitable tolling is appropriate
when the petitioner has been prevented, in sone extraordinary
way, from asserting his or her rights. 1d. at 618-619. The
petitioner nust show that he exercised reasonable diligence in
investigating and bringing the clains. |d.

Equitable tolling nay be appropriate if: (1) the defendant
actively msled the petitioner; (2) the petitioner, in sone
extraordi nary way, has been prevented fromasserting his rights;

or (3) the petitioner tinely asserted his rights m stakenly in

5



the wong forum Jones v. Mrton, 195 F. 3d 153, 159 (3d Gr.

1999). Wiite asserts that he directed his attorney to file an
appeal, she failed to do so and led himto believe an appeal was
pendi ng, and he did not learn of her failure to appeal until July
2002.

The Court of Appeals for the Third Grcuit has determ ned
that, “[i]n non-capital cases, attorney error, m scal cul ation,
i nadequate research, or other m stakes have not been found to
rise to the ‘extraordinary’ circunstances required for equitable

tolling.” Fahy v. Horn, 240 F.3d 239, 244 (3d Cr. 2001). Even

if Wiite did direct his attorney to file an appeal and she
failed, this would not neet the requirenments for equitable
tolling. Wiite s failure to file a tinely petition does not fal
into any of these categories.

B. The Exhaustion Requirenent

A federal court will not entertain the clainms of a habeas
petitioner unless he has exhausted all available state renedies.

28 U.S.C. 8§ 2254(b); O Sullivan v. Boerckel, 526 U S. 838, 839

(1999). Judge Caracappa discussed Wite's failure to exhaust his
clainms in detail in the Report and Recomendati on. Because this
court finds Wite s petition untinely, it is not necessary to
di scuss exhaustion, procedural default or Wiite's attenpts to

overcone procedural default through a claimof actual innocence.*

“White argues that the evidence did not support the rape
charge, but only an attenpted charge. However, White pled guilty
to the rape charge, and the record is replete with evidence
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I1'1. CONCLUSI ON
For the foregoing reasons, Wite s Objections to the Report
and Recomendation will be overruled. An appropriate O der

foll ows.

supporting the conviction.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MELVI N WHI TE, : ClVIL ACTI ON
Petiti oner :

V.

COMWONVWEALTH OF PENNSYLVANI A, et al
Respondent s
NO. 02-6578
ORDER

AND NOW this day of July 2004, upon consideration of
petitioner’s Petition for Wit of Habeas Corpus by a Person in
State Custody pursuant to 28 U . S.C. 8 2254 (Docunent No. 1),
United States Magistrate Judge Linda Caracappa’s Report and
Reconmendati on (Docunent No. 15) and Suppl enental Report and
Reconmendati on (Docunent No. 18), Petitioner’s Cbjections to
Magi strate Judge’ s Report and Recommendati on (Docunent No. 22),
for the reasons stated in the foregoing Menorandum it is hereby

ORDERED t hat :

1. The Suppl enental Report and Reconmendati on (Docunment No. 18)
i's APPROVED and ADOPTED,

2. Petitioner’s Objections to Magistrate Judge’' s Report and
Reconmmendati on (Docunent No. 22) are OVERRULED

3. Petitioner’'s Petition for Wit of Habeas Corpus by a Person
in State Custody (Docunent No. 1) is DEN ED;

4. There is no probable cause to issue a certificate of
appeal ability;

5. The Cerk of the Court shall mark this case cl osed.

S. J.



