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Plaintiff Patricia Evans, a forner enployee of Defendant
Federal Reserve Bank of Philadel phia (“Bank”), alleges that the
Bank and three of its enployees discrimnated against her and
harassed her in retaliation for her open opposition to the Bank’s
di scrimnatory enpl oynent practices. Plaintiff asserts causes of
action against the Bank and three of its enpl oyees under both Title
VIl of the Cvil R ghts Act of 1964 (“Title WVI1”) and the
Pennsyl vani a Human Rel ations Act (“PHRA"). Def endant s have noved
to di smss those counts of the Conpl aint which all ege violations of
the PHRA, and assert that the PHRA is preenpted by the Federal
Reserve Act (“FRA’). For the reasons that follow, the Court wll
grant Defendants’ Mdtion, and will dismss those counts in the
Conmpl ai nt which allege violations of the PHRA
| . RELEVANT BACKGROUND

Plaintiff was enployed as a Human Resources Recruiter at the

Bank fromon or about July 5, 2000 to on or about Novenber 7, 2001,



when she was termnated. During this period, Plaintiff maintained
a satisfactory job performance rating. Also during this period,
Plaintiff recomrended a nunber of African nmen for positions of
enpl oynent with the Bank. In response, Plaintiff’s recruiting
techni ques were criticized by her fell owenpl oyees, notw thstandi ng
the fact that each of the nmen she recommended possessed Green Cards
and were otherwi se qualified for the avail able positions.

In response to this criticism Plaintiff registered a
conplaint with the Bank, in which she denmanded that the Bank’s
enpl oyees cease fromengaging in discrimnation and conply with the
Bank’ s enpl oynent selection policies. 1In response to Plaintiff’s
conpl ai nts about the Bank’s di scrimnation, Defendant Susan Tobi n-
Santomp threatened Plaintiff with term nation. Thereafter, on
Novenber 17, 2001, Plaintiff was term nated fromher position with
t he Bank.

Plaintiff asserts one count of retaliation against the Bank
under Title VIl (Count |), one count of retaliation against the
Bank under the PHRA (Count 11), and one count of Aiding and
Abetting Retaliation against the individual enployee defendants
under the PHRA (Count 111).

1. DI SCUSSI ON

Def endants have noved to dismss Counts Il and IIl of the

Conpl ai nt. Defendants assert that these counts, brought pursuant

to the PHRA, are preenpted by the FRA. The FRA, which governs the



activities of federal reserve banks, provides in relevant part
t hat :

A federal reserve bank . . . shall have power

: [t]o appoint by its board of directors a

president, vice presidents, and such officers

and enpl oyees as are not otherw se provided

for in this chapter, to define their duties,

require bonds for them and fix the penalty

thereof, and to dismss at pleasure such

officers or enployees.
12 U S.C 8 341 (enphasis added). Def endants argue that the
“dism ss at pleasure” |anguage found in the FRA works to preenpt
all enploynment rights against federal reserve banks created by
state laws, including state anti-discrimnation |aws such as the
PHRA. The parties do not dispute that Title VII is applicable to
the federal reserve banks, and hence Defendants have not sought
di sm ssal of Count | of Plaintiff’s Conplaint. Plaintiff argues in
response that the rel evant | anguage in the FRA at nost preenpts any
contractual enploynent rights created by state law, and has no
preenptive effect upon state anti-discrimnation |aws.

Preenption of state law by a federal statute may be found in
three situations. First, under express preenption, a state lawis
preenpted by a federal |aw when Congress explicitly so states
Second, under field preenption, state |aws which regul ate conduct
in a field which Congress intended to occupy exclusively are

pr eenpt ed. Finally, wunder conflict preenption, a state law is

preenpted “to the extent that it actually conflicts with federal



law.” English v. Ceneral Electric Co., 496 US 72, 79 (1990). In

English, the United States Suprene Court held that conflict “pre-
enption [will be found] where it is inpossible for a private party
to conply with both state and federal requirements . . . or where
state | aw st ands as an obstacle to the acconpli shnment and execution
of the full purposes and objectives of Congress.” Id. at 79
(internal citations and quotation marks omtted).

The parties do not dispute that express preenption does not
apply in this case. Simlarly, Defendants have presented no
evi dence which indicates that Congress intended to regulate the
conduct of the federal reserve banks exclusively. Moreover, there
is a history of dual state and federal regulation of nationa

banking institutions in this country. See Barnett Bank of Marion

County, N.A. v. Nelson, 517 U.S. 25, 33 (1996)(noting that, while

state |l aws cannot significantly inpair the exercise of a power that
Congress has explicitly granted to a national bank, “[t]o say this
is not to deprive States of the power to regul ate national banks
where . . . doing so does not prevent or significantly interfere
with the national bank’s exercise of its powers.”)(citations

omtted); National State Bank, Elizabeth, N.J. v. Long, 630 F.2d

981, 985 (3d Cr. 1980)(in the <context of discussing the
applicability of a state law prohibiting discrimnation in the
granting of hone nortgages to a national bank, noting that

“regul ation of banking has been one of dual control since the



passage of the National Bank Act in 1863.”7) Accordingly, the Court
finds that field preenption is |ikew se not present. The Court
must therefore conduct a conflict preenption analysis, and
determ ne the extent to which the PHRA actually conflicts with the
FRA.

The United States Court of Appeals for the Third Crcuit
(“Third Grcuit”) has not yet considered whether the Federal
Reserve Act preenpts state anti-discrimnation | ans. However, the
Third Crcuit, as well as every other court to have consi dered the
i ssue, has found that the “di smss at pl easure” | anguage i n the Act
preenpts the enforcenent of enploynent contracts under state | aw.

See Mel e v. Federal Reserve Bank of New York, 359 F.2d 251, 255 (3d

Cr. 2004) (“W hold that the Federal Reserve Act precludes
enforcenment against a federal reserve bank of an enploynent
contract that would conpromise its statutory power to dism ss at
pl easure, and prevents the devel opnent of a reasonabl e expectation
of continued enploynent.”) The Federal Reserve Act’s preclusion of
contractual enploynent rights extends to process or tenure rights
conferred upon the enployee by independent sources, including
process or tenure rights conferred upon the enpl oyee by state | aw.

See Boll ow v. Federal Reserve Bank of San Franci sco, 650 F.2d 1093,

1098 (9th Cr. 1981) (“Assum ng that Boll ow woul d i ndeed have been
entitled to certain process rights under California |law, such | aw

when applied to reserve bank enpl oyees conflicts with section Four,



Fifth [of the Federal Reserve Act].”)
Courts are in agreenent that federal reserve banks are subject
to federal anti-discrimnation |aws, and specifically are subject

to Title VII. See, e.g. Ana Leon T. v. Federal Reserve Bank of

Chi cago, 823 F.2d 928, 931 (6th Cir. 1987)(noting that the
plaintiff “could have brought her claim under Title VIl of the

Cvil Rights Act of 1964.”); see also Mieller v. First Nat. Bank

of Quad Gities, 797 F. Supp. 656, 663 (C.D. Ill. 1992)(finding the

Age Discrimnation in Enploynment Act (“ADEA’) applicable to
nati onal banks because the “at pleasure” provision in the National
Bank Act only restricted contractual enploynent rights.)?

However, courts differ regarding the extent to which the
Federal Reserve Act preenpts state anti-discrimnation |aws. I n

Ana Leon T., the United States Court of Appeals for the Sixth

Crcuit (“Sixth Grcuit”) concluded that the “di sm ss at pl easure”

| anguage found in the Federal Reserve Act “preenpts any state-

! The National Bank Act, which governs national banking
institutions as opposed to the federal reserve banks, contains
| anguage concerning the dismssal of a national bank’s officers
which is substantively identical to the “dismss at pleasure”
| anguage found in the Federal Reserve Act. Specifically, pursuant
to 12 U S.C. 8 24, a national bank has the power to “elect or
appoint directors, and by its board of directors to appoint a
president, vice president, cashier, and other officers, define
their duties, require bonds of themand fix the penalty thereof,
di smiss such officers or any of them at pleasure, and appoint
others to fill their places.” See 12 U.S.C. § 24. The Court has
found no basis which would support differing interpretations of
the “dismss at pleasure” |anguage found in the two acts.



created enploynment right to the contrary,” including state |aws
prohi biting enploynent discrimnation. 823 F.2d at 931. Courts in

the Sixth Grcuit have continued to follow Ana Leon T.'s hol ding

wth respect to the Federal Reserve Act’s preenption of state

enpl oynent discrimnation | aws. See Arrow v. Federal Reserve Bank,

358 F.3d 392 (6th Cr. 2004). However, the court’s opinion in Ana
Leon T. is devoid of any analysis of conflict or field preenption.

OGstensibly, the Ana Leon T. court found that the “dismss at

pl easure” | anguage of the Federal Reserve Act on its face preenpted
state anti-discrimnation l|laws, thereby resulting in express
preenpti on.

However, courts in other jurisdictions have di sagreed with the

reasoning of Ana Leon T.. These courts note that, while the

“dism ss at pleasure” |anguage nay preenpt any state |aws which
provi de enployees with contractual enploynent rights, there is
nothing to indicate that Congress intended to preenpt state |aws
prohibiting discrimnation in enploynent. For example, in

Kat si avel os v. Federal Reserve Bank of Chicago, No. 93 C 7724, 1995

WL 103308 (N.D. IIl. Mar. 3, 1995), the district court rejected the

reasoning of Ana Leon T., and noted that, while a district court

must give “respectful consideration” to the decisions of other
circuits, “the Leon court provided no reasons or policy for its
holding that all state enploynent rights were pre-enpted by the

dism ss at pleasure |anguage.” 1d. at *2. The Katsiavel os court




further found that, “dism ss at pleasure is anal ogous to di sm ss at
will, inplying the absence of a contractual relationship between
enpl oyer and enpl oyee. The right to be free fromdiscrimnationis
not a contractual right, and therefore is not necessarily enbodi ed

in the dismss at pleasure |[|anguage.” 1d. at *3. The

Kat si avel os court engaged in a conflict preenption analysis, and
found that the state anti-discrimnation |aws at issue would not
stand as an obstacle to the objectives that Congress sought to
achi eve by the passage of the Federal Reserve Act. The court noted
that the federal reserve bank in that case had acknow edged that it
was subject to federal anti-discrimnation laws, and that the
rel evant state anti-discrimnation |aws were consistent with Title

VII's goals. The Katsiavelos court therefore held that “the ‘at

pl easure’ |anguage of the Federal Reserve Act only serves to
preenpt state |l aw created contractual enploynment rights.” 1d. at
*4, Oher district courts have cone to simlar conclusions. In

Moodie v. Federal Reserve Bank of New York, 831 F. Supp. 333

(S.D.N. Y. 1993), the court refused to dism ss clains brought under
the New York State Hunman Rights Laws on preenption grounds, and
noted that “nothing in the plain | anguage of 8 341 supports the
Bank’s view that Congress intended that section to exenpt the
federal reserve banks, in the area of enploynent discrimnation,
fromstatutes or regulations of the states in which they operate,

particul arly when the state statutory schene is consistent with the



federal legislation.” 1d. at 337.

The court in Modie did not, however, provide guidance
concerning the appropriate course of action to take when a state
anti-discrimnation law conflicts with the provisions in Title VII
or other relevant Federal anti-discrimnationlaws. Simlarly, in

Kat si avel os, the court stated, w thout explanation, that the anti -

discrimnation statute at issue in the case was consistent with
federal anti-discrimnationlaws. As is discussed, infra, the PHRA
is arguably inconsistent with Title VIl in at |east tw respects
whi ch are relevant to this case.

Per haps t he nost t horough anal ysis of the i ssue now before the

court was perforned by the California Suprene Court in Peatros v.

Bank of Anerica, 990 P.2d 539 (Cal. 2000). In Peatros, the court

consi dered whet her the “at pleasure” | anguage in the National Bank
Act preenpted sone or all of the provisions in the California Fair
Housi ng and Enpl oynent Act (FEHA). The plaintiff in Peatros had
sued t he defendant, her enpl oyer, for allegedly term nating her on
the basis of her race and age. Plaintiff asserted causes of action
only under California law, and did not assert a cause of action
under Title VII1 or the ADEA. Justice Mosk, witing for hinself and
two other justices, first noted the apparent conflict between the
“at pleasure” | anguage in the National Bank Act, which appeared to
grant the bank unfettered discretion to dism ss an enpl oyee, and

the |anguage found in Title VII and the ADEA, which together



prohi bit discrimnation agai nst enpl oyees on the basis of race and
age. As Justice Msk was “unable to harnonize” the National Bank
Act with Title VIl and the ADEA, he reasoned that the National Bank
Act had been “inpliedly anended” by the two statutes. 1d. at 549.
Justice Mosk therefore found that:

As inmpliedly anended by Title VI and the ADEA,

[the National Bank Act] grants a national bank

a limted power to disnmss any of its officers

at pleasure by its board of directors, not

extending to dism ssal on the ground of race,

color, religion, sex, national origin, or age.

And, as inpliedly anmended by Title VIl and the

ADEA, [the National Bank Act] bestows a

qualified imunity fromliability arising from

its exercise, allowing only specified relief,

with Iimts and/or bars against conpensatory

and/or punitive danages.
ld. at 549-50 (enphasis in original).

Justice Mdsk went on to engage in a traditional preenption
anal ysis to determ ne whether the National Bank Act, as inpliedly
anmended by Title VII and the ADEA, preenpted the California FEHA
Justice Mosk first found that neither express preenption nor field
preenption was present. However, upon engaging in a conflict
preenption analysis, Justice Msk found that the “dismss at
pl easure” | anguage of the National Bank Act, as anmended by Title
VIl and ADEA, provided a maxi mum | evel of protection for officers
of a national bank. Justice Mdsk therefore found that the FEHA
conflicted wwth the National Bank Act to the extent that the FEHA
provi ded nore extensive renedies than those provided under Title

VI and ADEA. However, Justice Msk specifically rejected the

10



proposition that the National Bank Act preenpted the FEHA in its
entirety. 1d. at 552. Rather, Justice Mdsk found that the National
Bank Act only preenpted the FEHA to the extent that its provisions
provi ded enployees with greater rights or renedies than those
avail abl e under Title VII and the ADEA. 1d. Accordingly, Justice
Mosk found that the FEHA was preenpted to the extent that it
provided renedies for types of discrimnation not specifically
prohibited by Title VII and the ADEA, such as, for exanple, narital
status. 1d. Furthernore, Justice Midsk found that the National Bank
Act specifically preenpted the FEHA to the extent that the FEHA s
remedies “offend the [federal statutes’] Iimts and/or bars agai nst
conpensatory and/or punitive damages.” 1d.

Justice Brown, witing in dissent for hinself and two other
justices, disagreed with Justice Msk, and would have found that
the “at pleasure” language in the National Bank Act conpletely
preenpted the FEHA Justice Brown based his decision upon
“congressional intent and policy,” as well as “pragmatics.” 1d. at
561 (Brown, J. dissenting). Justice Brown noted first that “[t]he
purpose of the [*at pleasure’ dismssal] provision in the National
Bank Act was to give those institutions the greatest |atitude

possible to hire and fire their chief operating officers, in order

to maintain the public trust.” 1d. (quoting Mackey v. Pioneer

Nat i onal Bank, 867 F.2d 520, 526 (9th Cr. 1989)). Justice Brown

further found that, although Title VII and t he ADEA were applicable

11



to national banks, these federal anti-discrimnation |aws applied
uniformy across the country, allowing the national banks to
conformto one uniformstandard. 1d. at 562. Applying state anti -
di scrimnation |aws, which confer upon enpl oyees w dely divergent
rights and renedies, would frustrate the ability of the nationa
banks to make crucial enploynment decisions, ultimtely underm ni ng
confidence in the national banking system 1d. Finally, Justice
Brown found that forcing courts, and state agencies, to engage in
a detail ed preenption analysis in order to determ ne which aspects
of state anti-discrimnation laws conflicted with federal anti-
di scrimnation | aws woul d unnecessarily burden the judicial system
Justice Brown noted that, “This is a high price to pay for a cause
of action that nerely duplicates renedi es al ready avail abl e under
Title VIl and ADEA. " |1d. at 563. Accordi ngly, under Justice
Brown’s reasoning, all state anti-discrimnation |laws would be
preenpted by the Federal Reserve Act, regardless of any actua
conflict between the rights and renedi es avail abl e under state and
federal |aws. Consequently, wutilizing either Justice Msk’s or
Justice Brown’ s reasoning, all state anti-discrimnation|aws would
be preenpted to the extent that they provided nore extensive rights
or renedies than those provided under relevant Federal anti-
di scrimnation | aws.

Upon consideration of all relevant precedent, the Court

concludes that the “dism ss at pleasure” |anguage in the Federal

12



Reserve Act preenpts the application of state anti-discrimnation
| aws whi ch expand the rights and renedi es avail abl e under federal
anti-discrimnation |aws. As a prelimnary matter, the Court
rejects Plaintiff’s attenpt to characterize the “dismss at
pl easure” | anguage in the Federal Reserve Act as nerely limting

contractual enploynent rights. Cf. Mackey, 867 F.2d at 526

(rejecting the plaintiff’s request tolimt the preenptive power of
the National Bank Act to contract actions, and dism ssing both
contract and tort clains.) There is no evidence that Congress
i ntended the “di smss at pleasure” | anguage in the Federal Reserve
Act nerely to provide for “at will” enploynent.? Rather, courts
whi ch have interpreted the “di sm ss at pl easure” | anguage to nerely
prohi bit contractual enploynent rights appear to have based their
deci si ons upon public policy considerations. Specifically, these
courts have found that the ability of the federal reserve banks and
nati onal banks to renove officers who do not act in their interest,
in order to maintain the public's confidence in the banks’
integrity, would not be thwarted by the enforcenment of anti-

discrimnation |laws. See Mueller v. First Nat. Bank of Quad Cities,

2The doctrine of “at will” enpl oyment provi des generally that,
in the absence of an enpl oynent contract or rel evant statutory | aw,
an enployee may be fired at any tinme for any reason, or for no
reason at all. See Geary v. United States Steel Corp., 319 A 2d
174, 176 (Pa. 1974) (“absent a statutory or contractual provision
to the contrary, the | aw has taken for granted the power of either
party to termnate an enploynent relationship for any or no
reason.”)

13



797 F. Supp. 656, 663 (C.D. Ill. 1992) (“The public policy concern
underlying 12 U.S.C. 8 24 invol ved the banking comunity's ability
to renove inefficient, inconpetent or dishonest officers “at will’
W t hout contractual challenges stemming fromoral representations,
enpl oyee handbooks, and anbi guous contractual |anguage.”) In the
context of Federal anti-discrimnation laws, this argunent has
merit. However, subjecting the federal reserve banks to state
enpl oynent |aws and regulations which broaden the rights and
remedi es available under federal law wll subject the federal
reserve banks, and possibly their enployees, to a nyriad of
different laws and regulations which vary from jurisdiction to
jurisdiction. The lack of uniformty in the enploynent |aws and
regul ations to which the banks would be subjected would in turn
frustrate the intent of Congress to allowthe federal reserve banks
the “greatest latitude possible” in termnating their enployees.

See Mackey, 867 F.2d at 526; see also Talbott v. Silver Bow County,

139 U. S. 438, 443 (1891)(noting the National Bank Act was desi gned
to create a national banking system with “uniform operation”).
Moreover, while courts are generally in agreenent that federa
anti-discrimnation | aws have |imted the discretion wi th which the
federal reserve banks may hire and fire enployees, there is no
indication in the Federal Reserve Act that Congress ever intended
for state laws to further restrict the federal reserve banks’

di scretion. See Andrews v. Federal Hone Loan Bank of Atlanta, 998

14



F.2d 214, 220 (4th Cr. 1993)(“Congress i ntended for federal lawto
define the discretion which the Bank nay exercise in the discharge
of enpl oyees.”)

Plaintiff neverthel ess argues that the failure to apply state
anti-discrimnation laws to Defendants, while at the sane tine
applying Title VII to Defendants, woul d be inconsistent with Title
VII's owm provisions. Title VIl provides that

Nothing in this title shall be deened to exenpt

or relieve any person fromany liability, duty,

penal ty or puni shment provi ded by any present or

future l aw of any State or political subdivision

of a State, other than any such |aw which

purports to require or permt the doing of any

act which would be an unlawful enploynent

practice under this title.
42 U.S.C. 8§ 2000e-7. Accordingly, Plaintiff argues that, because
Title VIl does not preenpt state anti discrimnation |aws, and
because Defendants concede that the Federal Reserve Act does not
preenpt Title VII, it follows that the Federal Reserve Act does not
preenpt state anti-discrimnation|aws. However, the United States
Suprene Court has rejected this very sanme argunent in the context
of determning the preenptive effect of the Enployee Retirenent

I nconme Security Act (“ERISA’) on state anti-discrimnation |aws.

See Shaw v. Delta Ar Lines, 463 U S 85 101 n.22 (1983)

(rejecting the argunment as “sinplistic,” and noting that its
application in the context of that case would “save al nost all

state laws from preenption.”)

15



Accordingly, the Court finds that the Federal Reserve Act
preenpts state anti-discrimnation l|aws which provide nore
expansive rights or renmedies than those avail able under federa
anti-discrimnation laws. Furthernore, as discussed, supra, the
Court finds that, in this case, the PHRA expands the rights and
remedi es available under Title VIl in two inportant ways. First,
t he PHRA provi des a cause of action agai nst individual enpl oyees as
well as against the enployer. This is in contrast to Title VII,
whi ch, as construed by the Third G rcuit, does not allow suits

agai nst individual enployees. See Sheridan v. E.I. DuPont de

Nenmours, 100 F.3d 1061, 1078 (3d Cir. 1996)(en banc). Second, in
contrast to the PHRA, there is a statutorily mandated upper [imt
on the total conpensatory and punitive danages that my be
recovered for a Title VIl violation. See 42 U.S.C. § 1981(a).
Accordingly, application of the PHRA to this case would “offend
[Title VII's] |limts and/or bars against conpensatory and/or
punitive damages.” Peatros, 990 P.2d at 552.

Furthernore, the Court finds that the appropriate response to
the preenption problem presented in this case is to dismss
Plaintiff’s state law clains in their entirety. The approach
advocated by Justice Misk in the Peatros decision, in which the
relevant state anti-discrimnation laws are only preenpted to the
extent that they actually conflict with federal anti-discrimnation

laws, would allow Plaintiff's state | aw causes of action to renmnin

16



in the case, subject to the requirenent that they be interpreted to
provide the sane |level of protection as is available under Title
VII. However, the Court declines to follow Justice Mdsk’s approach
inthis case, as it would require the Court to essentially rewite
the relevant provisions of the PHRA to parrot Federal anti-
discrimnation law. In so doing, the Court would risk frustrating
the intent of the publicly elected |egislature which enacted the
PHRA in the first place. The Court further finds that such an
approach is entirely unnecessary in this case, given the fact that
Plaintiff has brought a cause of action under Title VII.?3
I 1'1. CONCLUSI ON

Accordingly, for the foregoing reasons, Counts Il and Ill of
Plaintiff’s Conplaint, alleging violations of the PHRA are
dismssed in their entirety.

An appropriate order foll ows.

® The Court expresses no opinion concerning the effect of the
dismssal of a plaintiff’s state |law causes of action on the
ability of state adm nistrative agencies to evaluate a plaintiff’s
claims of enploynent discrimnation. See 42 U S. C. 8§ 2000e-
5(c)(providing that, when a violation of Title VII is alleged to
have occurred in a state whose |aws al so prohibit the practice in
question, the charge shall initially be referred to the relevant
state agency). As Plaintiff has already exhausted her
admnistrative renedies in this case, the Court need not address
this issue.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PATRI CI A EVANS )
)
) ClVIL ACTI ON
v. )
)
FEDERAL RESERVE BANK OF )
PH LADELPHI A, et al . ) NO. 03-4975
ORDER

AND NOW this 8th day of July, 2004, upon consideration of
Def endants’ Motion to Dismiss Counts Il and |1l of the Conplaint
(Doc. No. 6), Plaintiff’s response, all related subm ssions, and
the oral argunent conducted in open court on January 8, 2004, ITIS
HEREBY ORDERED that said Mdtion is GRANTED. Counts Il and II1 of
Plaintiff’s Conplaint are DISMSSED in their entirety. This case
wi |l proceed on Count | agai nst Defendant Federal Reserve Bank of

Phi | adel phia only.

BY THE COURT:

John R Padova, J.









