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Padova, J. June 21, 2004

Before the Court is Plaintiffs Brotech Corporation’s and
Purolite International, Ltd.’s Mtion to Dismss Defendant
Renal Tech International, LLC s Anmended Counterclaim For the
reasons that follow, the Mtion is granted and the Anmended
Counterclaimis dismssed inits entirety, w thout prejudice.
l. BACKGROUND

Plaintiffs have brought this action to correct the name of the
inventor on patents relating to inventions of certain Russian
scientists and for a declaration of joint co-ownership and joint
equitable title to those patents. They have al so brought clains
for m sappropriation of trade secrets, tortious interference with
contract and other common law clains arising from Defendants’
all eged interference with the rel ationship between Plaintiffs and
t hose Russian scientists. The Second Anended Conpl aint all eges
that, for the last ten years, Plaintiffs’ enployees have engaged in
a cooperative research and devel opnent programw th several Russian

scientists led by Professor Vadim A Davankov of the Russian



Acadeny of Science. (2d Am Conpl. ¥ 2.) As a result of that
research, Plaintiffs’ enployees and the Russian scientists have
devel oped unique macronet and mcronet copolymer resins for a
variety of adsorpitve uses and nethods to produce these resins in
a comercially viable manner, including their wuse in renal
dialysis. (lLd. 1 4.) The Second Anended Conpl ai nt further all eges
that Defendants procured eleven United States patents on these
inventions, msrepresenting their ownership and failing to
acknowl edge Plaintiffs’ property rights. (ILd. T 73-74.) The
di sputed patents are: U.S. Patent 5,773,384 issued June 30, 1998;
U S Patent 5,904,663 issued May 18, 1999; U.S. Patent 6,087,300
issued July 11, 2000; U. S. Patent 6,114,466 issued Septenber 5,
2000; U.S. Patent 6,127,311 issued Cctober 3, 2000; U.S. Patent
6, 133, 393 issued Cctober 17, 2000; U.S. Patent 6,136,424 issued
Oct ober 24, 2000; U.S. Patent 6,153,707 issued Novenmber 28, 2000;
U S Patent 6,156,851 issued Decenber 5, 2000; U S. Patent
6, 159, 377 issued Decenber 12, 2000; U.S. Patent 6,303,702 issued
Cct ober 16, 2001. (ld. T 74.)

Def endant Renal Tech International, LLC (“Renal Tech”) has
asserted the instant Amended Counterclaimagainst both Plaintiffs
asserting that Plaintiffs are wusing their superior econonc
resources and this litigation to gain control of Defendants’
pi oneeri ng technol ogy. The Anmended Counterclaim alleges that

Renal Tech is devel oping new technology to assist chronic rena



failure patients by renmoving m ddl e nol ecul ar wei ght toxins, which
are not efficiently renoved by renal dialysis, from the blood

(Am Countercl. 91 15-16.) Renal Tech’s chem sts have devel oped
this technology, a bioconpatible adsorbent polynmer and a device
incorporating this polyner, trademarked BetaSorb, which has been
designed to be used in conjunction with henodi alysis. (l1d. Y 16.)
A human clinical trial of BetaSorb is currently underway in the
United States. (ld.) RenalTech is also studying the use of its
pol ymer technology to treat severe sepsis. (Ld. 97 23-24.)
Renal Tech clainms to be the only organization currently conducting
human clinical trials for such products and the only organi zation
at an advanced stage of seeking regulatory approval fromthe Food
and Drug Adm ni stration (“FDA”). (1d. ¥ 32.) Renal Tech acknow edges
that such products cannot be sold or used in the treatnent of
i ndi vidual s unl ess they have received FDA approval. (1d.)

The Anmended Counterclaimalleges that Plaintiffs have brought
this action in order to coerce Renal Tech into ceding control of its
intellectual property to Plaintiffs so that Plaintiffs can
unl awful Iy nonopolize the market for its products. (Ld. ¥ 33.)
The Anmended Counterclaim alleges clains against Plaintiffs for
at t enpt ed nonopol i zati on pursuant to Section 2 of the Shernman Act,
15 US. C 8 2; incipient conspiracy to nonpolize pursuant to
Section 2 of the Sherman Act; and conspiracy to restrain trade

pursuant to Section 1 of the Sherman Act, 15 U S.C. § 1.



This is not Renal Tech’s first attenpt to assert antitrust
clainms against Plaintiffs in this action. Renal Tech previously
asserted a Counterclaim against Plaintiffs asserting causes of
action for attenpted nonopolization pursuant to Section 2 of the
Sherman Act; conspiracy to restrain trade pursuant to Section 1 of
the Sherman Act; and for tortious interference with existing and
prospective business relations. Plaintiffs filed a nmotion to
dismss. On Novenber 18, 2003, the Court granted the notion to
dism ss Renal Tech’s counterclaim for attenpted nonopolization
pursuant to 15 U S. C. 8§ 2 because the market proposed in the
Counterclaim did not “enconpass any interchangeable substitute
products and [did] not allege that there are no substitute
products.” (Nov. 18, 2003 Menorandum and Order at 11.) The Court
granted the Mtion to D smss RenalTech’s counterclaim for
conspiracy to restrain trade pursuant to 15 U.S.C. 8§ 1 because the
Counterclaim did not allege an antitrust injury and did not
sufficiently allege the rel evant product market. (lLd. at 16.) The
Motion to Dismss was also granted with respect to Renal Tech’s
claims for tortious interference wth existing and prospective
busi ness relations. The Order dism ssed the Counterclai mwthout
prejudice and with leave to file an anmended counterclaim
Def endants subsequently filed the instant Anmended Countercl ai m

The Anmended Counterclaimattenpts to correct the deficiencies

in the original Counterclai mby adding allegations relating to the



rel evant markets and antitrust injury. The Amended Countercl aim
alleges that there are two markets relevant to Plaintiffs

anticonpetitive conduct. (Am Countercl. Y 33.) The first is the
“supplier nmarket in the United States for the nanufacture and
supply of Renal Tech’s proprietary polyneric resin to Renal Tech.”
(Ld. T 33.) The Amended Counterclaim alleges that Plaintiffs

anticonpetitive conduct is intended to coerce Renal Tech into an
exclusive manufacturing agreenent, which would foreclose
conpetition in the supplier market. (ld.) The second narket is
“the market in the United States for the finished product
i ncorporating Renal Tech’s patented, proprietary henoconpatible or
bi oconpati bl e pol yneric resins designed to renove m ddl e nol ecul ar
wei ght conpounds or toxins from physiological fluids, including
human bl ood.” (lLd. T 34.) Renal Tech states that it is “unaware of
any existing or developnent stage product or service targeted
toward or capable of renoving the m ddl e nol ecul ar wei ght toxins
from physi ol ogi cal fluids as Renal Tech’s pol yneric resin does” and
that “there is no known substitute at any price for Renal Tech' s
polynmeric resin for the renoval of m ddl e nol ecul ar wei ght toxins.”
(ILd.) The Amended Counterclaimfurther alleges that if Plaintiffs’
anticonpetitive conduct is successful, they will be able to control
the price and output of this polynmeric resin and consunmers wl|
“have no practical or avail able substitute for a product or service

that renoves m ddl e nol ecul ar weight toxins.” (Ld.)



The Anended Counterclaim also alleges that Plaintiffs’
anticonpetitive litigation tactics have damaged Renal Tech in two
ways. Renal Tech clainms to have suffered recogni zable antitrust
injury in the formof “the costs and expenses that Renal Tech has
i ncurred and wi | i ncur in def endi ng this predatory,
anticonpetitive shamlitigation.” (ld. 9 39.) It further alleges
that Plaintiffs “coercion of an anticonpetitive supply agreenent
wll increase Renal Tech’s costs in producing finished products

incorporating its patented polyneric resin, thereby increasing the

price which will ultimtely be charged to the consuner.” (ld.
40.) In addition, the increased cost will reduce demand for the
product, limting sales and injuring Renal Tech. (l1d.)

1. LEGAL STANDARD

When deciding a Motion to Dismss pursuant to Rule 12(b)(6),
the court nust accept as true all well pleaded facts in the
conplaint, or counterclaim and any reasonabl e i nferences derived
fromthose facts, and viewthemin the |ight nost favorable to the

Plaintiff. FETCv. Comonwealth Marketing G oup, Inc., 72 F. Supp.

2d 530, 535 (WD. Pa. 1999) (citations omtted). However, the
Court need not accept “bal d assertions or | egal concl usions.” Mrse

v. Lower Merion School District, 132 F.3d 902, 906 (3d G r. 1997).

The di sm ssal standard is higher in antitrust cases than generally.

Rolite, Inc. v. \Weelabrator Envir. Systens, lInc., 958 F. Supp

992, 995 (E.D. Pa. 1997). The facts underlying the el enents of an



antitrust claim nust be pled wth specificity. Syncsort

| ncorporated v. Sequential Software, Inc., 50 F. Supp. 2d 318, 328

(D.N.J. 1999) (dism ssing antitrust counterclai mbrought pursuant
to Section 2 of the Sherman Act for failure to allege specific
facts setting forth the elenents of a claimfor nonopolization or

attenpted nonopolization); see also Com of Pennsylvania ex. rel.

Zimmerman v. PepsiCo., Inc., 836 F.2d 173, 182 (3d G r. 1988)

(“When the requisite elenents are |acking, the costs of nodern
federal antitrust litigation and the increasing caseload of the
federal courts counsel against sending the parties into discovery
when there is no reasonable |ikelihood that the plaintiffs can
construct a claim from the events related in the conplaint.”)

(quoting Car Carriers, Inc. v. Ford Mdtor Co., 734 F.2d 1101, 1106

(7th Cr. 1984)).
[11. DI SCUSSI ON

Plaintiffs argue that the Amended Counterclainms should be
di sm ssed because Renal Tech has failed to cure the defects inits
original Counterclaim Plaintiffs maintain that the Anmended
Counterclaims allegations of product market and antitrust injury
remain insufficient to support clains under the antitrust |aws.

A. Pr oduct Mar ket

Plaintiffs argue that the Anmended Counterclaim should be
di sm ssed because the all egations describing the rel evant product

mar ket do not establish the reasonabl e i nterchangeability of use or



the cross-elasticity of demand between the product and substitutes
for it.? The United States Court of Appeals for the Third Crcuit
(“Third Grcuit”) has recognized that the failure to plead the
rel evant product market is a sufficient basis for dism ssal of an

antitrust claim Queen Cty Pizza, Inc. v. Domno' s Pizza, Inc.,

124 F. 3d 430, 436 (3d Gr. 1997); see also, Syncsort, 50 F. Supp.

2d at 331. The Third Circuit has explained that “‘[t]he outer
boundaries of a product market are determ ned by the reasonable
i nterchangeability of use or the cross-elasticity of demand bet ween
the product itself and substitutes for it.”” Id. (quoting Brown

Shoe Co. v. U S ., 370 U.S. 294, 325 (1962); Tunis Bros. Co., Inc.

v. Ford Motor Co., 952 F.2d 715, 722 (3d Cr. 1991)). In Queen

Cty Pizza, the Third Crcuit defined cross-elasticity as “a

measure of the substitutability of products fromthe point of view
of buyers,” i.e., the neasure of “the responsi veness of the demand
for one product to changes in the price of a different product.”
Id. at 438 n.6 (citation omtted). A conplaint which fails to
define the rel evant market with reference to the rul e of reasonabl e
i nterchangeability and cross-el asticity of demand, or which al |l eges

a proposed relevant market that clearly does not enconpass all

1'n order to state a claim for attenpted nonopolization,
conspiracy to nonopolize, or conspiracy to restrain trade pursuant
to the Sherman Act, the Anended Counterclaim nust allege the
rel evant product market. See Spectrum Sports, Inc. v. MQillan,
506 U. S. 447, 456 (1993); Farr v. HealthEast, Inc., Cv.A No. 91-
6960, 1993 W. 220680, at *11 (E.D. Pa. 1993); Petruzzi's 1GA v.
Darling-Delaware, 998 F.2d 1224, 1229 (3d Cr. 1993).

8



i nt erchangeabl e substitute products, is legally insufficient. 1d.
at 436.

The Amended Counterclaimdefines the rel evant product market
as follows:

the market in the United States for the
finished product incorporating Renal Tech’'s
pat ent ed, proprietary henmoconpati bl e or
bi oconpatible polyneric resins designed to
renmove mddle nolecular weight conpounds or
toxins from physiological fluids, including
human bl ood. Renal Tech is unaware of any
existing or devel opnent stage product or
service targeted toward or capabl e of renoving
the mddle nolecular weight toxins from
physi ol ogi cal fluids as Renal Tech’s pol yneric
resin does. Thus, there is no known
substitute at any price for Renal Tech's
polymeric resin for the renoval of mddle
nmol ecul ar  wei ght t oxi ns. |f BroTech and
Renal Tech succeed in their anticonpetitive
conduct through this sham litigation, they
will be able to control the price and out put
of the polyneric resin, and consuners wll
have no practical or avail able substitute for
a product or service that renoves mddle
nol ecul ar wei ght t oxi ns.

(Am Countercl. T 34.) Although the Arended Counterclaimfails to
allege the cross-elasticity of demand for interchangeable
substitute products, that failure is not fatal in this case because
t he Amended Counterclaimalleges that Renal Tech’s polyneric resin

i s uni que and does not have any substitutes. See Mtel Corporation

V. A&A Connections, Inc., No. Cv. A 97-cv-4205, 1998 W. 136529,

at *4 (E.D. Pa. Mar. 20, 1998) (recognizing that “in circunstances
where the product or service is wunique and therefore not

i nt erchangeabl e with other products or services, the single brand

9



can constitute the relevant market”) (citing Eastman Kodak Co. V.

| rage Technical Services, Inc., 504 U S 451, 482 (1992); Queen

Gty Pizza, 124 F.3d at 439). Accordingly, the Court finds that

t he Amended Counterclaim s allegation that Renal Tech’s polyneric
resin does not have any substitutes is sufficient to allege a
uni que product and that the Amended Counterclaim sufficiently
al l eges a product market nade up of just that unique product.

B. Antitrust Injury

Plaintiffs al so argue that the Anmended Countercl ai mshoul d be
di sm ssed because Renal Tech has failed to cure the deficiency in
the Counterclainms allegation of antitrust injury. Sections 4 and
16 of the dayton Act, 15 U. S.C. 88 15 and 26 respectively, provide
a private right of action for violations of Sections 1 and 2 of the
Sherman Act. See 15 U. S.C. 88 15, 26. 1In order to recover damages
or seek injunctive relief in an antitrust suit brought pursuant to
Sections 4 or 16 of the Clayton Act, a private plaintiff nust prove
the existence of an antitrust injury, ®“injury of the type the
antitrust laws were intended to prevent and that flows fromthat

whi ch nakes defendants’ acts unlawful.” Atlantic Richfield Co. v.

USA Petroleum Co., 495 U. S. 328, 334 (1990) (citing Brunsw ck Corp.

v. Pueblo Bowl -O-Mat, Inc., 429 U. S. 477, 489 (1977)). The Third

Crcuit has recogni zed that, because the purpose of the antitrust
laws is to protect conpetition, the court nust examne “the

antitrust injury question fromthe viewoint of the consunmer. ‘An

10



antitrust plaintiff nust prove that chal |l enged conduct affected t he
prices, quantity or quality of goods or services,’ not just his own

wel fare.” Mathews v. Lancaster General Hosp., 87 F.3d 624, 641 (3d

Cr. 1996) (quoting Tunis Bros., 952 F.2d at 728). The Amended

Counterclaim contains the followng allegations of antitrust
injury:

39. And al though they have not yet succeeded,
BroTech’ s and Purolite International’s
predatory litigation tactics are having their
intended effect, and Renal Tech has suffered
antitrust injury. Renal Tech has suffered and

will suffer antitrust injury in at |least two
ways. First, the costs and expenses that
Renal Tech has incurred and wll incur in

defending this predatory, anticonpetitive sham
litigation are thensel ves a recogni zed f or m of
antitrust injury, such costs and expenses
reflecting the anticonpetitive effect of the
wr ongf ul acts undert aken W th an
anticonpetitive intent.

40. Second, BroTech’s and Purolite
International’s ability to control the price
of the polyneric resin supplied by them to
Renal Tech (if their anticonpetitive schene

succeeds) will cause further antitrust injury
directly to RenalTech and to consuners.
BroTech’s and Purolite I nternational’s
coercion of an anticonpetitive suppl y
agreenent will increase Renal Tech’s costs in

produci ng finished products incorporating its
patented polyneric resin, thereby increasing
the price which will ultimately be charged to

t he consuner. Mor eover, the excessive price
charged to the consuner as a result of
BroTech’ s and Purolite I nternational’s

anticonpetitive conduct is likely to reduce
demand for the product, thereby limting
Renal Tech’s sales and injuring Renal Tech.
BroTech and Purolite International stil

profit, even with reduced sal es, because their
anticonpetitive conduct allows themto charge

11



excessive prices to Renal Tech, wher eas
Renal Tech is faced both with excessive prices
charged by BroTech and Purolite International
and with reduced demand from consuners.

(Am Countercl. 9T 39-40.)

Plaintiffs have noved to dism ss the Anended Countercl ai mon
the grounds that these allegations are insufficient to allege an
antitrust injury. Plaintiffs maintain that these paragraphs are
insufficient to allege antitrust injury for two reasons: (1) the
potential effect on consuners and Renal Tech of Plaintiffs’ future
behavior, as alleged in paragraph 40 of the Amended Counterclaim
is too hypothetical to state an injury under the antitrust |aws
because Renal Tech’ s pol yneric resin products have not been approved
by the FDA and (2) the costs of defending this litigation, as
alleged in paragraph 39 of the Amended Counterclaim do not

constitute an antitrust injury.

1. Future antitrust injury

Plaintiffs argue that the Amended Counterclaim should be
di sm ssed because the potential injury to conpetition alleged in
paragraph 40 of the Amended Counterclaimis insufficient to state
an antitrust injury where unsurnounted statutory or regulatory
hurdl es preclude the antitrust plaintiff fromentering the market.
(Pl's.” Supp. Mem at 3.) Renal Tech has not yet entered the market
for its polynmeric resin. “Wen conpetitors violate the antitrust

| aws and anot her conpetitor is forced froma market, the latter

12



suffers aninjury-in-fact.” Andrx Pharnaceuticals, Inc. v. Biovail

Corp. International, 256 F.3d 799, 806 (D.C. Cr. 2001). A

conpetitor such as Renal Tech “that has not yet entered the market
may al so suffer injury but courts require a ‘potential’ conpetitor
to denonstrate both its intention to enter the market and its

preparedness to do so.” [d. (citing Hecht v. Pro-Football, Inc.,

570 F.2d 982, 994 (D.C. Cr. 1977)). The follow ng factors are
considered to be sufficient indicia of preparedness to enter the
mar ket : “adequat e background and experience in the new field,
sufficient financial capability to enter it, and the taking of
actual and substantial affirmative steps toward entry, 'such as the
consunmati on of relevant contracts and procurenent of necessary
facilities and equipnent.'” Hecht, 570 F.2d at 994 (footnote and

citation omtted); see also Qut Front Productions v. Mugid, 748

F.2d 166, 170 (3d Cir. 1984) (“a conmpany . . . beginning business

must show not only that it had the background, experience,
and financial ability to nake a viable entrance, but even nore
inmportant, that it took affirmative actions to pursue the new line
of business.”) (citations omtted). Consequently, in determning
whet her Renal Tech has sufficiently pled an injury, or threatened
injury, resulting fromthe filing of the instant | awsuit, the Court
must examne its intent and preparedness to enter the market for
its polynmeric resin. Andrx, 256 F.3d at 807.

The Amended Counterclaim acknow edges that Renal Tech nust

13



obtain FDA approval for products utilizing its polynmeric resin
before these products can be “sold or used in the treatnent of
i ndi vi dual s.” (Am Countercl. T 32.) Regul ation of nedical
devi ces? i s governed by the Federal Food, Drug and Cosnetic Act, 52
Stat. 1040, as anended by the Medi cal Device Anrendnents of 1976, 90

Stat. 39, 21 U S. C § 301 (Wst 1999). See Buckman Conpany V.

Plaintiffs’ Legal Commttee, 531 U. S. 341, 343 (2001). The degree

of regul ati on by the FDA depends upon whet her the nedi cal device in

question is a Cass I, Il or Ill device. 1d.; see also 21 US. C
8§ 360c(a). Class | devices are subject only to general
manufacturing controls, Cass Il devices are subject to nore
stringent controls, and Class |Ill devices nust conpl ete a premar ket

approval (PMA) process before they may be narketed. [d. at 343-44.

2Device is defined by the Food, Drug and Cosnetic Act as:

an instrunment, apparatus, inplenent, nachine,
contrivance, inplant, in vitro reagent, or
other simlar or related article, including
any conponent, part, or accessory, which is--
(1) recognized in the official Nationa
Formul ary, or the United States Pharmacopei a,
or any supplenent to them
(2) intended for wuse in the diagnosis of
di sease or other conditions, or in the cure,
mtigation, treat ment, or prevention of
di sease, in man or other animals, or
(3) intended to affect the structure or any
function of the body of man or other aninmals,
and
whi ch does not achieve its primary intended
pur poses through chem cal action within or on
t he body of man or other aninmals and which is
not dependent upon being netabolized for the
achi evenent of its primary intended purposes.

21 U.S.C. § 321(h).

14



The PMA process requires the applicant to denonstrate a “reasonabl e
assurance” that the device is both safe and effective. 1d. at 344
(citing 21 U.S.C. 88 360e(d)(2)(A),(B)). The FDA' s process for
review of a Cass IlIl device requires “an average of 1200 hours

[for] each subm ssion.” |d. at 344-45 (quoting Medtronic, Inc. V.

Lohr, 518 U.S. 470, 477 (1996)).

The Amended Countercl ai mcontains no allegations with respect
to the classification of products incorporating Renal Tech' s
polynmeric resin, or the degree of FDA review which nust be
conpl eted before those products may be marketed. The Anended
Counterclaimsimlarly fails to include any allegations regarding
how f ar Renal Tech has gone in the process of obtaining FDA approval
of products incorporating its polyneric resin, when such approval
may be anticipated, or whether it will be prepared to enter the
product narket as soon as such approval has been received. The
Amended Conplaint sinply alleges that such approval nust be
obtained and that Renal Tech is seeking such regulatory approva
fromthe FDA. (Am Countercl. § 32.) As the Amended Conpl ai nt
does not allege facts establishing RenalTech’s intent and
preparedness to enter the market for its polyneric resin product,
that it would be prepared to enter the market for said product in
t he absence of the instant lawsuit, or that FDA approval of said
products is probable, the Court finds that paragraph 40 of the

Amended Counterclaimis insufficient to state an antitrust injury.

15



See Andrx 256 F.3d at 807-08 (determning that district court
correctly dismssed generic drug nmanufacturer’s antitrust
counterclaimin patent infringement action where the generic drug
manufacturer failed to allege that it was prepared to enter the
mar ket or that it anticipated FDA approval for its generic drug;
also finding that district court erred in dismssing said
counterclaim with prejudice where the generic drug manufacturer
m ght be able to cure its pleading deficiency).

C. Def ense Costs

Plaintiffs argue that the Anmended Conplaint should be
di sm ssed because Renal Tech’s paynent of costs and expenses of
litigation in defense of the instant litigation does not constitute
an antitrust injury. Renal Tech mai ntains, however, that | egal fees
and other costs and expenses incurred in defending sham
anticonpetitive litigation are recognized elenents of antitrust
injury. Renal Tech relies on a line of cases originating with the
opinion of the United States Court of Appeals for the Ninth Crcuit

(“Ninth Grcuit”) in Handgards, Inc. v. Ethicon, Inc., 601 F. 2d 986

(9th Cr. 1979). I n Handgards, the Ninth Crcuit found that the
costs of defending a patent infringenent suit which had been
brought in bad faith constituted an antitrust injury: “lIn a suit
all eging antitrust injury based upon a bad faith prosecution theory
it is obvious that the costs incurred in defense of the prior

patent infringement suit are an injury which ‘flows’ from the

16



antitrust wong.” 601 F.2d at 997. However, the Third Crcuit has
not adopted t he Handgards determ nation that litigation costs al one
qualify as antitrust injury.

The Third Crcuit requires that an allegation of antitrust
injury reflect the challenged activity’'s “anti-conpetitive effect

on the conpetitive market.” Eichorn v. AT&T Corp., 248 F.3d 131,

140 (3d Cr. 2001). An antitrust plaintiff nust show that the
allegedly anticonpetitive conduct harmed “the conpetitive

| andscape.” Tunis Bros., 952 F.2d at 728 (citation omtted)

Wi | e t he Arended Countercl ai mal |l eges that Renal Tech’ s paynent of
defense costs in this litigation flows fromPlaintiffs’ allegedly
anticonpetitive conduct, there is no allegation that said paynent
had any effect on conpetition, on the price, quantity or quality of
Renal Tech’s products, or prevented Renal Tech from pursuing its

entry into the market for its polyneric resin. See Mthews, 87

F.3d at 641; Eichorn, 248 F.3d at 140 (“we have consistently held
an individual plaintiff personally aggrieved by an alleged anti -
conpetitive agreenent has not suffered injury unless the activity
has a wi der i npact on the conpetitive market.”) (citation omtted).

Accordingly, the Court finds that the Amended Counterclaim
fails to allege antitrust injury arising fromthe filing of this
action and Plaintiffs’ Mtion to Dismss is, therefore, granted.
Since Renal Tech nay be able to anend its counterclaimto cure the

remai ning deficiencies in its allegation of antitrust injury, the

17



dism ssal is wthout prejudice.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BROTECH CORPCRATI ON and ) ClVIL ACTI ON
PURCLI TE | NTERNATI ONAL, LTD.

V.

VWH TE EAGLE | NTERNATI ONAL
TECHNOLOGE ES GROUP, | NC., )
ET AL. : NO. 03-232

ORDER

AND NOW this 21st day of June, 2004, upon consideration of
Plaintiffs Mtion to Dismss Defendant Renal Tech’s Anmended
Counterclaim (Docket No. 45), Defendant Renal Tech’s response
thereto, the argunent held in open court on February 26, 2004, and
the parties’ supplenental nenoranda, | T IS HEREBY ORDERED t hat the
Motion is GRANTED without prejudice and with leave to file an
anended counterclaimw thin twenty (20) days of the date of this

O der.

BY THE COURT:

John R Padova, J.



