IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D BROW\, : Cl VIL ACTI ON
Petitioner :

V.

THOVAS LAVAN, et al. :
Respondent s : NO. 02-6703

MVEMORANDUM AND ORDER

Norma L. Shapiro, S.J. June 17, 2004

| . | NTRODUCTI ON

Petitioner David Brown (“Brown”), a prisoner at the State
Correctional Institution at Dallas, filed a tinely petition for a
Wit of Habeas Corpus pursuant to 28 U S. C. § 2254. Brown
clains: 1) ineffective counsel; 2) arrest w thout probable cause;
3) lack of a prelimnary hearing.

The petition was referred to United States Magi strate Judge
M Faith Angell (“Judge Angell”), who issued a Report and
Recommendation (“R&R’) that the petition be denied and di sm ssed
W thout an evidentiary hearing, and that no certificate of
appeal ability be granted. (Paper No. 18). Judge Angell found
counsel was not ineffective, and ruled Brown’ s probabl e cause and
prelimnary hearing clainms were procedurally defaulted.

Brown filed tinely objections to the R&R. After de novo
review of the clains and objections, the court finds counsel was

not ineffective, and Brown has not shown cause for the default.



1. BACKGROUND

On May 13, 1987, Brown’s acconplices (Mchael Lee and Robert
Stone) invited Mchael Lynch, a seventeen year-old New Mexico
resident, to Phil adel phia. They clained Lynch’s father, M chael
Hollis, would be in the city. Hollis, a resident of Bernuda, was
an acquai ntance of Lee and Stone.

Stone and Brown net Lynch at the airport and took himto
Brown’s apartnment. Lee phoned Hollis, and told himthey woul d
kill and di snmenber his son if Hollis did not agree to snuggle
drugs from Janai ca to Bernuda.

Hollis reported the kidnapping to the Bernuda police, who
rel ayed the report to Phil adel phia police. Acting on this
war ni ng, the police went to Brown’s apartnment, released Lynch,
and arrested Brown and Lee. The police confiscated several
weapons, including: one | ocaded Uzi 9nmfully automatic rifle; one
. 223 cal i ber magazine for an ML6Al rifle; one Styler 9mm sem -
automatic pistol; and one Beretta .22 caliber sem -autonmatic
pi stol .

The Commonweal th petitioned to file an information agai nst
Brown without a prelimnary hearing, under Pa. R Cim P. 231
(now Pa. R Cim P. 565). The Pennsylvania trial court granted
the petition, based on the high cost of transporting Hollis from
Ber mruda and Lynch from New Mexico for both a prelimnary hearing

and trial.



Brown was convi cted of ki dnapping, crimnal conspiracy, and
possessi ng prohibited of fensi ve weapons, and sentenced to
consecutive ternms of inprisonnent totaling 11 to 25 years. The

Superior Court affirmed, Conmonwealth v. Brown, 596 A 2d 249 (Pa.

Super. C. 1991) (unpublished nenorandun), and the Pennsyl vani a
Suprene Court denied Brown’ s request for allocatur.

Brown filed a pro se petition under the Post Conviction
Relief Act (“PCRA"), 42 Pa. Cons. Stat. Ann. 88 9541, et seq.,
and new counsel was appointed. After evidentiary hearings, the
PCRA petition was dismssed. The Superior Court affirnmed.

Commonweal th v. Brown, No. 2113 EDA 00, 785 A . 2d 1024 (Pa. Super.

Ct. Aug. 24, 2001) (unpublished opinion). Brown did not file a
petition for allowance of appeal to the Suprene Court of
Pennsyl vani a.

Brown, filing the instant Petition for Wit of Habeas

Corpus, alleged violations of his Constitutional rights:

1. Counsel was ineffective for failing to pursue Brown’s
clai mon the absence of a prelimnary hearing;

2. There was a | ack of probable cause for his arrest; and

3. Prosecutorial msconduct in denying hima prelimnary

hearing violated his right to due process.

(Paper No. 1).



I11. DI SCUSSI ON

A. Legal Standards

1. Habeas Corpus Standard
A federal habeas petitioner is entitled to relief when
i ndependent federal review shows the state court arrived at a
concl usi on opposite that reached by the Suprene Court on a
guestion of law, or on a set of materially indistinguishable

facts. WIllians v. Taylor, 529 U S. 362, 413 (2000). Such

relief is available only in cases in which a federal court
arrives at “a firmconviction that [the state court] judgnent is

infected by constitutional error.” 1d. at 389. See also Mitteo

V. Superintendent, SCI Albion, 171 F.3d 877, 888 (3d Cir.)(en

banc), cert. denied, 528 U S. 824 (1999)(“[I]t is not sufficient

for the [habeas] petitioner to show nerely that his
interpretation of [federal law] is nore plausible . . . rather,
the petitioner nmust denonstrate that Supreme Court precedent
requires the contrary outcone.”)(enphasis in original).

The “unreasonabl e application” clause precludes a federal
court fromissuing a wit of habeas corpus unless the state court
decision is objectively unreasonable. WIllians, 529 U S. at 411.

See also Matteo, 171 F.3d at 891 (hol di ng habeas petition should

only be granted if “the state court decision, eval uated
objectively and on the nerits, resulted in an outcone that cannot

reasonably be justified”).



Under AEDPA, there is a presunption in favor of factual
conclusions by the state courts; this presunption will be
overcone only by clear and convinci ng evidence that the factual

conclusions are incorrect. See Stevens v. Delaware Correctional

Center, 295 F.3d 361, 368 (3d Cir. 2002).
2. Ineffective Counsel Standard
To establish that counsel was constitutionally ineffective,
Brown nmust show. 1) trial counsel’s performance fell well bel ow
an objective standard of effectiveness; and 2) there exists a
reasonabl e probability the result of the trial would have been

different, had he had effective counsel. Strickland v.

Washi ngton, 466 U S. 668, 687 (1984).

The standard of effectiveness is “whether counsel’s conduct
so underm ned the proper functioning of the adversarial process
that the trial cannot be relied on as having produced a just
result.” 1d. at 686. The review ng court should be “highly
deferential” and nust meke “every effort . . . to elimnate the
distorting effects of hindsight . . ., and to evaluate the
conduct from counsel’s perspective at the tine.” |[d. at 689.
The Constitution does not guarantee defendants the best counsel,
only adequate counsel. 1d. at 687. Counsel is permtted to

exercise discretion in making questionable clains. See Parrish

v. Fulconer, 150 F.3d 326, 328 (3d Cr. 1999)(counsel not

ineffective for failing to raise a neritless clain).



An error by counsel, even if professionally unreasonable,
does not warrant setting aside the judgnment of a crim nal

proceeding if the error had no effect on the judgnent. Strickland

466 U.S. at 696. A different outconme nust not be nerely

possi bl e, but probable. MNeil v. Cuyler, 782 F.2d 443, 451 (3d

Cr. 1986).

| f petitioner’s argunents fail on either prong of the
Strickland test, the entire claimfails. “There is no reason for
a court deciding an ineffective assistance claimto . . . address
bot h conponents of the inquiry if the defendant nmakes an
insufficient showing on one.” 466 U S. at 697.

Pennsyl vani a has adopted a sim |l ar standard; counsel is
ineffective only if counsel’s conduct: 1) had no “rational,
strategic or tactical basis”; and 2) “in the circunstances of the
particul ar case, so underm ned the truth-determ ning process that
no reliable adjudication of guilt or innocence could have taken
place.” 42 Pa. C S. A 8 9543(a). The Court of Appeals has held
t he Pennsyl vania standard is not contrary to or an unreasonabl e

application of Strickland. See Werts v. Vaughn, 228 F.3d 178,

204 (3d Gir. 2000).

B. Brown' s (bjections

1. Ineffective Counsel Caim

Brown objects to Judge Angell’s recomendati on that counse



was not ineffective. He clains ineffectiveness of pretrial,
appel | ate, and post-verdict counsel for failing to preserve his
clains to a prelimnary hearing. This claimwas exhausted in
state court, and is reviewable by this court.

Wth regard to trial counsel, the state court properly
allowed an information instead of a prelimnary hearing. The
Commonweal t h, by denonstrating the high cost of bringing
W tnesses from Bernmuda and New Mexico, nmet the requirenent for
good cause established under Pa. R Crim P. 565 (formerly Pa. R

Crim P. 231) and Commpnwealth v. Ruza, 511 A 2d 808, 810 (Pa.

1986) (“[ Consi dering] the great expense of transporting the victim
fromFlorida for a prelimnary hearing when the victi mwould have
to be brought back again for the trial . . . , good cause existed
for foregoing the prelimnary hearing.”).

Even if it had been error to bypass the hearing, it was
harm ess error. Under both state and federal law, failure to
hold a prelimnary hearing is harm ess where the prosecution
presents enough evidence at trial to send the case to a jury.

See Commonweal th v. Hess, 414 A 2d 1043, 1048 (Pa. 1980)(“If in

fact it is determned at trial that the evidence of the
Commonweal th is sufficient to be submtted to the jury, then any
deficiency in the [prelimnary hearing] woul d have been

harmess.”). See also United States v. Voigt, 89 F.3d 1050, 1068

(3d Cr. 1996) (“[E]Jrror arising fromthe district court’s



failure to hold an independent evidentiary hearing . . . is
unquestionably harmless . . . [when] trial testinony .
provided the district court wwth a sufficient evidentiary
record.”).

Here, the Conmmonweal th presented enough evidence to send the
case to the jury. Trial counsel was not ineffective for failing
to appeal pre-trial and post-verdict decisions that the case
could proceed on information without a prelimnary hearing, as it
woul d have been a neritl ess appeal.

Brown al so asserts his appellate counsel was ineffective for
failing to question trial counsel’s performance. However,
appel l ate counsel is not obligated to raise a neritless claim

See Parrish, 150 F.3d at 328. Brown has not shown trial or

appel l ate counsel fell bel ow an objective standard of
ef fectiveness.

Finally, Brown clainms his PCRA counsel was ineffective for
failing to charge that trial and appellate counsel were
ineffective. “There is no constitutional right to an attorney in
state post-conviction proceedings. . . . Consequently, a
petitioner cannot claimconstitutionally ineffective assistance

of counsel in such proceedings.” Coleman v. Thonpson, 501 U. S.

722, 752 (1991).
Wiile there may be a state constitutional right to effective

PCRA counsel, federal habeas proceedi ngs concern whether a



petitioner is “in custody in violation of the Constitution or
laws or treaties of the United States.” 28 U S.C. 8§ 2254. As
there is no Constitutional right to post-conviction counsel,
Brown’ s cl ai mof PCRA counsel ineffectiveness is not cogni zabl e
by this court.

Al t hough Brown has already failed the first prong of
Strickland and further review is unnecessary, even if Brown were
able to show counsel was ineffective, there is no reasonable
probability of a different outcone at trial. 466 U S. at 696.
The trial court properly bypassed the prelimnary hearing. Even
i f counsel had argued the point nore strenuously, no other
outcone i s reasonably probable.

Trial and appell ate counsel were not ineffective, and the
state court rulings on counsel effectiveness was not contrary to
or an unreasonabl e application of federal |aw

2. Probabl e Cause C aim

Brown objects to Judge Angell’s reconmmendation that Brown’s
probabl e cause clai mwas procedurally defaulted and he failed to
show cause and prejudice. Brown asserts cause for any default,
and cl ai ns appel |l ate and PCRA counsel were ineffective for not
rai sing |ack of probabl e cause.

The Antiterrorismand Effective Death Penalty Act of 1996
(“AEDPA’), 28 U S.C. § 2244 et seq., requires Brown to exhaust

state court renedies before seeking relief in federal court. 28



US C 8§ 2254. Brown nust show all clains have been “fairly

presented” to the highest state court. See Picard v. Connor, 404

U S 270, 275 (1971); Swanger v. Zimmerman, 750 F.2d 291 (3d G r

1984). “Both the legal theory and the facts underpinning the
federal clai mnust have been presented to the state courts .
and the sane nethod of |egal analysis nust be available in the
state court as will be enployed in federal court.” Evans v.

Court of Conmmon Pleas, 959 F.2d 1227, 1231 (3d Gr. 1992), cert.

di sm ssed, 506 U.S. 1089 (1993).

Brown failed to raise his probable cause clai mon direct
appeal and on collateral reviewin the state PCRA system Since
he has not fairly presented his |legal and factual argunents to
every level of the state system this claimis unexhausted. When
a claimhas not been exhausted in state court and there are no
further state renedies available, the claimis procedurally

defaulted. See Wenger v. Frank, 266 F.3d 218, 223 (3d G

2001), cert. denied, 535 U S. 957 (2002). See also Col enan, 501

U S at 732. Because it is procedurally defaulted, this claimis
not reviewable by this court, unless there is cause and
prej udi ce.

Revi ew of a procedurally defaulted claimis avail abl e when:
1) the petitioner shows cause for the default; or 2) the
petitioner is innocent:

We require a prisoner to denonstrate cause for his
state-court default of any federal claim and prejudice

10



therefrom before the federal habeas court wll
consider the nmerits of that claim The one exception

is the circunstance in which the habeas petitioner
can denonstrate a sufficient probability that our
failure to review his federal claimwll result in a
fundamental m scarriage of justice. (G ting Col eman,
501 U. S. at 750) (enphasis in original)

Edwards v. Carpenter, 529 U.S. 446, 451 (2000). The *fundanent al

m scarriage of justice” exception refers to a “conviction of one
who is actually innocent of the underlying offense.” Dretke v.
Hal ey, 124 S.Ct. 1847, 1852 (May 3, 2004).

A petitioner can show cause for default in certain limted
i nstances of ineffective counsel, Edwards, 529 U S. at 452, if
the claimof ineffectiveness itself was raised in state court.

Murray v. Carrier, 477 U. S. 478, 489 (1986). It was not, and

Brown cannot show cause for his default. Brown’ s probabl e cause
clai mremai ns procedural ly defaulted.

As Brown does not assert his innocence of the underlying
crime, inquiry into “fundanental m scarriage of justice” is
unnecessary.

3. Denial of Prelimnary Hearing C aim

Brown objects to Judge Angell’s reconmendati on there was
procedural default on his claimof prosecutorial m sconduct for
bypassi ng the prelimnary hearing.

When an issue is properly asserted in the state system it
can still be procedurally defaulted if it is dismssed because of

an adequate and i ndependent state procedural rule. See Col enan,

11



501 U.S. at 750, Sistrunk v. Vaughn, 96 F.3d 666, 673 (3d Cr.

1996), McCandless v. Vaughn, 172 F.3d 255, 260 (3d Gr. 1999).

The Superior Court ruled Brown’s prelimnary hearing claimdid
not nmeet PCRA threshold for review under 42 Pa. Cons. Stat. Ann.
§ 9543(a)! and § 9544(a)? (West, 1991), because the claimwas
previously litigated in pre-trial notions and in post-verdict
notions. The claimwas not appeal ed post-trial, and Brown fail ed
to charge in his PCRA petition that his counsel had no rationa
basis for not raising his claimof prosecutorial m sconduct for

not holding a prelimnary hearing.® This is an adequate and

142 Pa. C.S.A 8§ 9543 defines eligibility for PCRA review
(a) To be eligible for relief under [PCRA], the
petitioner nust plead and prove . :

t3j fhat the allegation of error has not been
previously litigated .

(4) That the failure to litigate the issue . . . on
direct appeal could not have been the result of any
rational, strategic or tactical decision by counsel.

2 42 Pa. C.S. A 8 9544(a) defines “previously litigated”:
[ Aln issue has been previously litigated if it has been
raised in the trial court, the trial court has ruled on
the nmerits of the issue and the petitioner did not
appeal .

Thi s subsection has since been del eted; See Act Amendi ng
Judi ci ary and Judici al Procedure, 1995 Pa. Laws (Special Session
1) 32 sec. 1, 8§ 9544(a)(1).

3 On the contrary, appellate counsel had good reason for not

rai sing the i ssue on appeal, “trial counsel believed that any
error in not having a prelimnary hearing would have been cured
by the trial.” Commonwealth v. Brown, No. 87-3011, Menorandum

and Order at 7 (Phil adel phia Court of Common Pl eas May 31, 2000)
12



i ndependent state ground for dismssal, and so there was
procedural default.
Brown cl ains he had cause for this default, citing
i neffectiveness of counsel. However, Brown’s PCRA counsel
i neffectiveness claimis not cognizable by this court as an
i ndependent ground for federal relief. Coleman. Thus, it cannot
serve to justify procedural default by the defendant. Edwards.
Brown has not shown cause and prejudice for his procedural
default so further consideration of his claimof prosecutorial

m sconduct in bypassing the prelimnary hearing is barred.

' V. CONCLUSI ON

Petitioner Kenneth Brown’s objections to the Report and

Reconmendati on are overruled. An appropriate order follows.

13



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D BROW\, : Cl VIL ACTI ON
Petitioner :

V.

THOVAS LAVAN, et al. :
Respondent s : NO. 02-6703

ORDER

AND NOW this __ day of June, 2004, upon consideration of
petitioner’s Petition for Wit of Habeas Corpus by a Person in
State Custody pursuant to 28 U S.C. § 2254 (Paper No. 1), United
States Magi strate Judge M Faith Angell’s Report and
Recommendati on (Paper No. 12), Petitioner’s Objections to
Magi strate Judge’ s Report and Recomrmendati on (Paper No. 15), for
the reasons stated in the foregoing Menorandum it is hereby
ORDERED t hat :

1. The Report and Reconmendation (Paper No. 18) is APPROVED AND
ADOPTED

2. Petitioner’s (bjections to Magistrate Judge’ s Report and
Reconmendati on (Paper No. 23) are OVERRULED

3. Petitioner’s Petition for Wit of Habeas Corpus by a person
in State Custody (Paper No. 1) is DEN ED

4. There is no probable cause to issue a certificate of
appeal ability;

5. The Cerk of the Court shall mark this case cl osed.

S. J.



