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APPEARANCES:

MARVI N BESHORE, ESQUI RE,
On behalf of plaintiff

G LLI AN FLORY, ESQUI RE,
On behal f of def endant

* * *
OPI NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on the parties’ cross-
nmotions for summary judgnment. For the reasons expressed bel ow,
we conclude that defendant is entitled to judgnent as a matter of
law on plaintiff’s clainms. Therefore, we grant defendant’s
nmotion, deny plaintiff’s notion, and dismss plaintiff’s

Conpl ai nt .



FACTUAL BACKGROUND

The factual background of this civil action was
described in detail by United States District Judge Edward N.

Cahn in a related decision, Kreider Dairy Farnms, Inc. V.

G ickman, No. 95-CV-6648, 1996 U S. Dist. LEXIS 12094, at *5-7
(E.D. Pa. August 14, 1996). The following facts are taken from
Chi ef Judge Cahn’s August 14, 1996 deci sion.

Plaintiff Kreider Dairy Farns, Inc. (“Kreider”) is a
dairy farmcorporation with its principal office in Manhei m
Pennsyl vania. Manheimis |ocated wthin what the United States
Departnent of Agriculture (“USDA’) considers to be the Mddle
Atlantic area, a region in which sales of mlk are regul ated by
Federal M1k Marketing Order 4 (“Order 4"). See 7 CF.R
8§ 1004 (1995). Although Kreider is physically located within the
boundaries of Order 4, it sells fluid mlk in the marketing area
covered by the New York-New Jersey M|k Marketing Order 2
(“Order 2").1

Since 1990, Kreider has been selling packaged kosher
fluid mlk to two subdeal ers or handl ers: the Foundation for the
Preservation and Perpetuation of the Torah Laws and Custons, Inc.
(“FPPTLC’) and Ahava Dairy Products, Inc. (“Ahava”). The FPPTLC
is adistributor of fluid mlk and mlk products and is |ocated

in Baltinmore, Maryland. It sells fluid mlk to custoners in

1 Kreider, 1996 U.S. Dist. LEXIS 12094, at *5-7.
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Lakewood, New Jersey. Ahava, which is also a distributor of
fluid mlk and mlk products, is |located in Brooklyn, New YorKk.
Ahava distributes its dairy products in Brooklyn, Manhattan, and

Queens, New York.?

PROCEDURAL HI STORY

This civil action is closely related to earlier

litigation between plaintiff and defendant in Kreider Dairy

Farns, Inc. v. dickman, Nos. 95-CV-06648 and 98- CV-00518

(“Kreider 1”7). Kreider | and the instant action (“Kreider 11")

share the sane factual background, and the procedural history of
Kreider | is essential to an understandi ng of the issues before

us on appeal in Kreider Il. The procedural history of both

actions follows, and is taken from the August 14, 1996 opi nion
of Chief Judge Cahn in Kreider, 1996 U S. Dist. LEXIS 12094, at
*5-7, and fromthe opinion of the United States Court of Appeals

for the Third Circuit in Kreider Dairy Farns, Inc. v. dickman,

190 F. 3d 113, 116-117 (3d Cr. 1999), where indicat ed.

Krei der |
| n Decenber 1990 the Market Adm nistrator (“M\")
responsi ble for adm nistering Order 2 | earned that Kreider was

selling fluid mlk to Ahava for distribution into the mlk




mar keti ng area covered by the New York-New Jersey M|k Marketing
Order. Subsequently, the MA determ ned that Kreider also sold
mlk to the FPPTLC, which distributed it into the Oder 2
mar keting area.?

By letter dated Decenber 19, 1990, the MA infornmed
Kreider that it m ght be subject to regulation under Order 2 and
instructed it to file reports with the MA's office. In January
1991 Kreider filed an application for a producer-handl er

designation with the MA for Order 2.4 The MA denied the

3 1d.

4 A “producer-handl er” designation would exenpt Kreider from paying
into the producer-settlenment fund used to regulate the price paid to mlk
producers under the Agricultural Marketing Agreenment Act of 1937, 7 U S.C.

§ 608c (1994) (“AVAA"). Specifically:

M|k marketing orders issued under the [AMAA] provide
for the classification of mlk in accordance with the
formin which or the purpose for which it is used, and
for the paynment to all producers delivering mlk to al
handl ers under a particular order of wuniform m nimum
prices for all mlk so delivered. The procedure is
general ly as foll ows:

The Mar ket Adnini strator conputes the val ue
of mlk used by each pool handler by
mul tiplying the quantity of nmilk he uses in
each class by the class price and adding
the results. The values for all handlers
are then conmbined into one total. That
amount i s decreased or increased by severa

subtractions or additions. . . . The result
is divided by the total quantity of mlk
that is priced wunder the regulatory
program The figure thus obtained is the
basic or uniform price which nust be paid
to producers for their mlk. Each handler
whose own total use value of mlk for a
particul ar delivery period, i.e., a
cal endar nonth, is greater that his total
paynments at the uniform price is required
to pay the difference into an equalization
or producer-settlement fund. Each handl er
whose own total use value of mlk is |ess

(Footnote 4 continues.)




application based on its determ nation that Kreider did not neet
the requirenents of a producer-handler as defined in § 1002.12 of
Oder 2. See 7 CF.R 8§ 1002.12 (1995).

Instead, in July 1992, follow ng audits of Kreider, the
MA concl uded that Kreider should be billed as a regul ated handl er
operating a partial pool plant under Order 2. On August 7, 1992
the MA sent a billing statenent to Kreider, billing it as a
regul ated handl er under Order 2 for the period Novenber 1991 to
June 1992. Subsequently, the MA continued to bill Kreider on a
nonthly basis as a handl er operating a partial pool plant.?®

On Decenber 28, 1993 Kreider filed a petition
chal l enging the MA's determ nation that Kreider was a handl er
regul ated by Order 2 and liable for paynents to the producer-
settlenment fund, rather than a producer-handl er exenpt from such
paynents.® The Judicial Oficer (“JO) dism ssed Kreider’s

petition, affirmng the MA's determ nation that Kreider was not

(Footnote 4 conti nued:)

than his total paynents to producers at the
uniformprice is entitled to withdraw the
anmount of the difference from the
equal i zation or producer-settlenent fund.
Thus a conposite or wuniform price is
ef fectuated by neans of the equalization or
producer-settlenent fund.

Kreider, 1996 U.S. Dist. LEXIS 12094, at *3 n.2 (internal citations omtted).
5 ﬂ
6 Deci sion and Order of Judicial Oficer WIliam G Jensen, dated

August 5, 2003 (“August 5, 2003 Decision”), Exhibit 59 to Adm nistrative
Record (“Record”), at pages 1-2.
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eligible for producer-handler status because it sold mlk to two
subdeal ers, Ahava and FPPTLC.” The JO found that Kreider’s
reliance on Ahava and FPPTLC to distribute sonme of its fluid mlKk
products evidenced its |ack of conplete and exclusive control
over all facilities and resources used for the production,
processing and distribution of mlk, as required to qualify as a
producer - handl er under Order 2.8

On Cctober 18, 1995 Kreider filed a conplaint pursuant
to the AMAA in the District Court challenging the JO s deci sion.
See AMMA, 7 U.S.C. 8 608c(15)(B) (1994). By opinion and O der
dat ed August 14, 1996, the District Court denied the parties’
cross notions for summary judgnent and remanded for further
adm ni strative findings on whether Kreider was “riding the pool,”
that is, whether Kreider was the type of dairy for which
producer - handl er status should be deni ed pursuant to the
promul gation history of the producer-handl er exenption.?®

On remand, Adm nistrative Law Judge (“ALJ”) Edwi n S.
Bernstein held a hearing on April 23, 1997 and issued a Deci sion
and Order dated August 12, 1997 hol ding that Kreider was “riding

the pool” and therefore was not entitled to producer-handl er

7 Id. at 2.
8 ﬂ
9 Kreider Dairy Farms, Inc. v. dickman, 190 F.3d 113, 116-117

(3d Gir. 1999).
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status.?® Kreider did not tinely appeal this decision, and the

deci sion of ALJ Bernstein becane final.??

Kreider |1

On February 17, 1998 Kreider commenced Kreider Il by

filing a new petition for review while ALJ Bernstein’s decision
was on appeal .'? The new petition sought a refund of Kreider’'s
paynents to the producer-settlenent fund from Decenber 1995
t hrough Decenber 1997.1 Kreider subsequently filed an anended
petition which expanded the tinme period under review to Decenber
1999. 4

Kreider Il first came before Judicial Oficer
Wlliam G Jensen on a certified question from ALJ Dorot hea A
Baker as to whether or not it should be dism ssed based on the

doctrine of res judicata.' JO Jensen found that Kreider Il was

barred by claimpreclusion to the extent that it pertains to the

peri od Decenber 1995 to April 1997 (the period during which

10 Id.

1 Id.

12 Petition Pursuant to 7 U.S.C. § 608C(15)(A) and 7 C F.R
88 900.50-900.71, filed February 17, 1998, Exhibit 1 to Record.

13 Id. at paragraphs 13-15.

14 Anmended Petition Pursuant to 7 U.S.C. § 608C(15)(A) and 7 C. F.R
88 900.50-900.71, filed Septenber 7, 2000, Exhibit 22 to Record.

15 Certified Question, filed Decenber 21, 2000, Exhibit 30 to Record
at page 1.
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Krei der sold mlk products to Ahava).!® Because Kreider | did
not decide the issue of Kreider’'s status during the period when
Kreider did not sell fluid mlIk products to Ahava, JO Jensen did
not preclude Kreider fromlitigating its status under Order 2 for
the period from May 1997 through Decenber 1999. %

Furt her proceedi ngs before ALJ Jill S. difton | ed her

to dismss the portion of Kreider Il which survived JO Jensen’s

i ssue-precl usion decision, on the grounds that Kreider’s failure
to re-apply for producer-handl er status rendered the petition
defective.®® 1In the alternative, ALJ difton found that it would
have been reasonable for the MA to deny any such application on
the basis of Kreider’s ongoing sales to subdeal ers.?®

On August 5, 2003 JO Jensen affirmed ALJ difton’s
decision.? Specifically, JO Jensen held that Kreider’'s January
1991 application for designation as a producer-handl er did not
constitute an application for designation as a producer-handl er
for the period from Decenber 1995 t hrough Decenber 1999. 2!

Fi nding that an application was a necessary prerequisite for

16 Id. at 10-11.

o Id. at 11.

18 Decision, filed May 31, 2002, Exhibit 49 to Record, at page 1.
19 Id.

20 August 5, 2003 Deci si on.

2 1d. at 19-22, 45.



desi gnation as a producer-handler, JO Jensen determ ned that the
Kreider Il petition was prenature. ??

In the alternative, JO Jensen found that Kreider was
barred by issue preclusion fromlitigating its status under
Order 2 for the period from Decenber 1995 through April 1997
when Kreider was still selling fluid mlk products to Ahava. 2
As for the remaining period of time from May 1997 t hrough
Decenber 1999, when Kreider was no | onger selling to Ahava,

JO Jensen held that Kreider would not have been entitled to
producer - handl er status based on its sales to FPPTLC. 24

JO Jensen based this finding on a conbination of factors that
were indicative of Kreider’s lack of control over distribution of
its products, including Kreider’s lack of famliarity with
FPPTLC s operations?® and FPPTLC s ability to turn to other
suppliers during periods of short supply.?®

On August 22, 2003 plaintiff filed a one-count
Conpl ai nt agai nst def endant seeking judicial review of the
August 5, 2003 decision pursuant to the Agricul tural Marketing

Agreenment Act, 7 U S.C. 8 608c(15)(B), and the Adm nistrative

22

o

at 22-23.

23

o

at 22-23.

24

o

at 23-25.

25

o

at 30.

26

o

at 31.



Procedure Act, 5 U S.C. §8 706. Defendant filed an Answer to the
Conpl ai nt on Novenber 10, 2003, and the adm nistrative record of
t he USDA decision was filed on Decenber 15, 2003.

On February 20, 2004 plaintiff filed a Motion for
Summary Judgnent. Defendant’s Mtion for Summary Judgnent was
filed on April 1, 2004. Plaintiff filed its Menorandum of
Plaintiff, Kreider Dairy Farnms, Inc. in Opposition to Defendant’s
Motion for Summary Judgnent on April 23, 2004.

The parties agree that there are no issues of material
fact. Each party believes that it is entitled to judgnent as a
matter of |aw on the Conpl aint based on the undi sputed facts.

For the reasons which follow, we find that defendant is
entitled to judgnent as a matter of law on plaintiff’s Conplaint.
Thus, we now grant defendant’s notion for summary judgnment, deny

plaintiff’s notion, and dismss plaintiff’s Conpl aint.

STANDARD OF REVI EW

Qur review of the Decision and Oder “is limted to a
determ nati on whether the rulings of the Secretary [of the USDA]
are in accordance with law and his findings are supported by

substantial evidence.” Lewes Dairy, Inc. v. Freeman, 401 F.2d

308, 315-316 (3d Cir. 1968); see 7 U.S.C. 8 608c(15)(B). W may
not find facts de novo. |[d. at 315. Specifically, “[t]he

scope of reviewis a narrow one and the court shoul d not
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substitute its judgnent for that of the agency. Kreider |

1996 U. S. Dist. LEXIS 12094, at *7-8 (citing Mdtor Vehicle

Manuf acturers Association v. State Farm Mutual, 463 U. S. 29, 43,

103 S. Ct. 2856, 2866-2867, 77 L. Ed. 2d 443, 457-458 (1983)).
Because we find that the August 5, 2003 Deci sion was supported by
substanti al evidence and was in accordance with the |law, we
affirmthat Decision and Order. Therefore, we grant defendant’s
nmotion, deny plaintiff’s notion, and dismss plaintiff’s

Conpl ai nt .

DI SCUSSI ON

The basis for the instant appeal of JO Jensen’s
August 5, 2003 Decision is the denial of producer-handl er status
to Kreider for the period of Decenber 1995 to Decenber 1999.
Specifically, JO Jensen affirnmed the decision of ALJ difton that
Kreider’s failure to re-apply for producer-handler status for the
period at issue rendered the petition defective. For the reasons
expl ai ned below, we find that the August 5, 2003 Deci sion was
supported by substantial evidence and was rendered i n accordance
with the law. Accordingly, we grant defendant’s notion and deny
plaintiff’s notion.

For the time period relevant to this action, 7 CF.R

8 1002. 12 controll ed the designation of handlers as producer-
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handl ers in Order 2.%" Specifically, 7 CF. R 8§ 1002.12 provided
for such a designation “followng the filing of an application
pursuant to” the requirenents set forth in detail in 8§ 1002.12.
Thus, at a mninmum a handler was required to properly apply for
pr oducer - handl er st at us.

Krei der argues that its January 1991 application for
producer - handl er status satisfies this application requirenent.
However, the January 1991 application was denied by the MA on
August 7, 1992.%% On appeal to the JO the MA's decision was
affirmed. After the issue of the MA s denial of Kreider’s
application was remanded to the USDA by Chief Judge Cahn’s
Opi nion and Order dated August 14, 1996, ALJ Bernstein again
affirmed the denial of producer-handl er status on August 12,
1997.2° That decision was not tinely appeal ed and becane final.?*
Thus, Kreider’s January 1991 application for producer-handl er
status was finally resolved and the denial of such application
af firnmed.

For this reason, we find that the decision of JO Jensen

that the January 1991 application for producer-handler status did

2 Effective January 1, 2000, the AMAA was reorgani zed and the area
formerly known as “Order 2" was incorporated into the newy organi zed
“Nort heast Marketing Area”. The issues fornerly addressed by 7 C F. R
§ 1002.12 are now governed by 7 C.F.R § 1001.

28 Kreider, 1996 U.S. Dist. LEXIS 12094, at *6-7.
29 Kreider, 190 F.3d at 116-117.
30 [ d.
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not constitute an application for such designation for the period
of Decenber 1995 to Decenber 1999 as required by 7 CF. R
§ 1002. 12 was rendered in accordance with the | aw and based on
substanti al evidence of record. 3

Krei der next argues that its nonthly reporting and
ongoing litigation with the USDA constituted an application
sufficient to allow admnistrative judicial review. However, we
nmust defer to the admnistrative agency’'s findings in this

regard. See Mdtor Vehicle Manufacturers, 463 U S. at 43.,

103 S. . at 2866-2867, 77 L. Ed. 2d at 457-458. JO Jensen’s
decision affirmed the conclusions of ALJ Cifton that such
filings did not constitute an application.3 Kreider’'s failure
to re-apply for producer-handl er status wholly by-passed the MA
who coul d have granted Kreider’'s new application. W find

JO Jensen’ s conclusions to be in accordance with the requirenent
of 7 CF.R 8 1002.12 that Kreider file a formal application for
t he producer-handl er designation. Thus, we concl ude that

JO Jensen’s decision not to treat Kreider’s nonthly reports to
the MA as an application for producer-handler status was rendered

in accordance with the | aw.

st W note that the August 5, 2003 Decision of JO Jensen was based on
his interpretation of applicable law, and was not contradi cted by any evidence
of record. JO Jensen relied upon the absence in the evidentiary record of any
attenpt by Kreider to formally re-apply for producer-handler status. It is
exactly this | ack of evidence which supports JO Jensen’s decision. Because
t he evidence of record does not include any re-application by Kreider, we find
that the August 5, 2003 Decision is supported by substantial evidence.

82 August 5, 2003 Decision, at 18.
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Finally, Kreider argues that a formal re-application
for producer-handl er status for the period from Decenber 1995 to
Decenber 1999 woul d have been futile. Futility is a recognized
exception to the general rule that the failure to exhaust
adm nistrative renedies bars judicial review of agency action.

Susquehanna Valley Alliance v. Three MIle Island Nucl ear Reactor,

619 F.2d 231, 245 (3d Cr. 1980). In its brief, however, Kreider
does no nore than conclusively state that a re-application would
have been futile.

On such a bare assertion we cannot find that such a re-
application would have been futile. Mreover, by failing to re-
apply for designation as a producer-handler in Decenber 1995
Krei der denied the MA the opportunity to reconsider Kreider’s
status in light of the changed circunstance that Kreider had
stopped selling fluid mlk to Ahava. There is no basis for this
court to determ ne that such re-application under changed
ci rcunst ances woul d have resulted in a denial of the producer-
handl er designation and thus have proved futile. Thus, we reject
Kreider’s argunent that the futility exception applies to exenpt
Kreider fromthe admnistrative requirenments of 7 CF. R
8§ 1002. 12.

Therefore, we find that the August 5, 2003 Deci sion and
Order of JO Jensen determning that Kreider failed to first re-

apply for such status before seeking adm nistrative judici al
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review was rendered in accordance with the | aw and was supported
by substantial evidence. Because we affirmJO Jensen’s deci sion
that Kreider’'s petition was premature, we need not address

JO Jensen’s alternative reasoning for denying such designation

CONCLUSI ON

For all the foregoing reasons, we grant defendant’s
nmotion for summary judgnent and deny plaintiff’s notion for
summary judgnent. Accordingly, we enter judgnent in favor of
Def endant on plaintiff’s clains and dism ss plaintiff’s

Conpl ai nt .
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KRElI DER DAl RY FARMS, | NC.

a Pennsyl vania Fam |y Farm

Cor por ati on,

Gvil Action
Plaintiff,

VS. No. 03-CV-04840

ANN M VENEMAN,

Secretary of the United States

Depart ment of Agriculture,

Def endant .

N N N N N N N N N N N N N

ORDER

NOW this 15'" day of June 2004, upon consideration of
the Motion for Summary Judgnment, which notion was filed by
plaintiff on February 20, 2004; Defendant’s Mdtion for Summary
Judgnent, which notion was filed on April 1, 2004; and the

Menor andum of Plaintiff, Kreider Dairy Farns, Inc. in Qpposition
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to Defendant’s Mdtion for Summary Judgnent, which brief was filed
on April 23, 2004; and for the reasons expressed in the

acconpanyi ng Opi ni on,

| T IS ORDERED t hat defendant’s notion is granted.

T 1S FURTHER ORDERED that plaintiff’'s notion is

deni ed.

| T 1S FURTHER ORDERED t hat judgnment is entered in

favor of defendant on plaintiff’s clains.

IT 1S FURTHER ORDERED that plaintiff’'s Conplaint is

di sm ssed.

BY THE COURT:

Janes Knol |l Gardner

United States District Judge
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