I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE ESTATE OF GERTRUDE VAN :
DER LEER : ClVIL ACTI ON
Plaintiff :

V.
THE CI TY OF PH LADELPH A,

et al. :
Def endant s : NO 03-4324

VEMORANDUM AND ORDER

McLaughlin, J. June 15, 2004

This case arises out of the denolition of a property
| ocated at 207 Bel grade Street (“the property”) in Philadel phia.
The property cane under the control of the plaintiff Linda Snyder
upon Gertrude Van Der Leer’s death in 1999. On May 7, 2001, the
City of Philadel phia s Departnent of Licenses and |Inspections
decl ared the property “immnently dangerous.” The City
subsequent |y denolished the building. The plaintiff alleges that
t he defendants, the Gty of Philadel phia and Scott Ml derig, an
i nspector for the Phil adel phia Departnment of Licenses and
| nspections, violated her procedural due process rights and were
negl i gent .

The defendants filed a notion for summary judgnment on
the plaintiff’s clainms and on their counterclaimfor recovery

based on contractual and quasi-contractual theories. The Court
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held a hearing on May 20, 2004 and will grant the notion in part
and deny it in part without prejudice. The defendants may take
t he depositions of Linda and Bruce Snyder and may renew their

nmotion for summary judgnent based on those depositions.

Facts

The facts stated in a |light nost favorable to the
plaintiff are as follows. Upon CGertrude Van Der Leer’s death in
1999, the property cane under the control of Plaintiff Linda
Snyder, her Executrix and sole heir. The plaintiff spent $3500
repairing the building between 1999 and 2001. Conpl. { 9.

Scott Miul derig inspected the property on April 22,
2001. Hi s report noted that the “front wall bul ged” and that the
“rear wall has | oose and missing brick work.” Def.’s Mt. for
Summ J., Ex. B.

On May 7, 2001, the Gty of Phil adel phia’s Departnent
of Licenses and Inspections (“L& ") declared the property
“imm nently dangerous” in a Notice of Violation (“notice”) which
was mailed to the plaintiff. The notice also states:

You are hereby ordered to denolish or

repair the said prem ses | MVEDI ATELY. |f you

fail to adhere to this notice the city wll

denolish the premises . . . and bill the owner

for the costs incurred.

| f you wish to appeal this violation,
apply to the Board of Buil ding Standards,

Muni ci pal Services Buil ding — Concourse Level,
1401 J.F. K Blvd., Philadel phia, Pa. 19102-
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1686, within 10 days of this notice. Tel ephone

i nquiries concerning appeal process can be

directed to 686-2419. It is required to submt

a copy of this notice with the appeal.

Def.”s Mot. for Summ J., Ex. B. The plaintiff received the
letter.?

Bruce Snyder, Linda Snyder’s husband, submtted an
affidavit dated May 14, 2004 stating the followng facts. After
receiving the notice determning the property to be inmnently
dangerous, Bruce Snyder called the L& s nunber on the notice.
He spoke to Scott Mulderig. M. Milderig told himthat in order
to prevent the denolition of the building, he would need to have
a structural engineer or architect inspect the building and
declare it sound, and that the seal ed report would have to be
supplied to L& . M. Snyder and his wife retained Joseph

Hof f man, a structural engineer, to inspect the building. On June

4, 2001, M. Hoffnman conducted the inspection. He provided an

! I'n an undated answer to the defendants’ requests for
adm ssion filed on May 28, 2004, the plaintiff for the first tine
denies receiving this notice. The Court does not accept this or
any other statenment in this docunent, including the fact that the
plaintiff’s husband had nmade sone repairs to the building after
receiving the notice. The answer to the defendants’ requests for
adm ssion was filed after the summary judgnment notion was fully
bri efed and argued, despite the fact that the defendants raised
the lack of a response to their requests for admssion in their
nmotion for summary judgnment. Furthernore, the Court ordered the
plaintiff to submt evidence in support of its notion by May 14,
2004. The Court will not accept the excuse that the plaintiff
forgot to submt this answer earlier. Furthernore, the statenent
that the plaintiff did not receive the notice directly
contradicts Bruce Snyder’s affidavit.
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engineer’s report to M. Miulderig, and M. Milderig stated that
he was satisfied wwth the report, and that the denolition notice
was rescinded. Aff. of Bruce Snyder (“Snyder Aff.”).

M. Hoffman’s report states that he perforned a visual
inspection only. It states that there are no apparent bulges in
the wall, that steel plates and bolts in the building are rusted
but not severely deteriorated, that the lintels over the w ndows
are deteriorating, and that the bricks above the w ndow are | oose
and that one had fallen to the sidewalk. It also states that a
tenporary lintel is necessary to prevent nore brickwork from
falling. It does not address any other structural condition that
may or may not exist in the rest of the building. Def.’s Mem of
Law in Further Support of Mot. for Summ J., Ex. A

On June 24, 2001, the Phil adel phia Fire Departnent
responded to the property in response to conplaints of falling
bricks. On August 21, 2001, the police radio received a report
of falling bricks, and Scott Mulderig went to the scene. Def.’s
Mot. for Summ J., Ex. F

The Gty denolished the building. The plaintiff and
her husband were not told of the two energency responses in the
summer of 2001 about reports of falling bricks. On Septenber 11,
2001, Bruce Snyder was notified by a neighbor that the property

was bei ng denolished. Snyder Aff. at Y 11, 12.



1. Analysis

The defendants make three argunents in their notion for
summary judgnent on the procedural due process count (Count 1) of
the conplaint. They argue that: 1) the plaintiff’s procedural
due process rights have not been violated; 2) there is no claim
against the Gty of Philadel phia; and 3) Scott Milderig is
entitled to qualified imunity. The defendants argue that the
negli gence count (Count 11) is barred by the Political
Subdi vi sion Tort Clainms Act, 42 Pa. Cons. Stat. 8§ 8541, et seq.
Finally, the defendants seek sumrary judgnent on their
counterclaimfor recovery based on both contractual and quasi -

contractual theories.?

A. Procedural Due Process

In order to establish a cause of action for a

procedural due process violation, the plaintiff nmust prove that a

2 In deciding a nmotion for sunmmary judgnment, the Court nust
view the facts in the light nost favorable to the non-noving
party. Josey v. John R Hollingsworth Corp., 996 F.2d 632, 637
(3d Gr. 1993). A notion for summary judgnent shall be granted
where all of the evidence denponstrates that there is no genuine
issue of material fact and that the noving party is entitled to
judgnment as a matter of law. Fed. R CGv. Pro. 56(c). The
nmovi ng party has the initial burden of denonstrating that no
genui ne issue of material fact exists. Once the noving party has
satisfied this requirenent, the non-noving nust present evidence
that there is a genuine issue of material fact. The non-noving
party may not sinply rest on the pleadings, but nmust go beyond
the pleadings in presenting evidence of a dispute of fact.
Celotex Corp. v. Catrett, 477 U. S. 317, 323-24 (1986).

5



person acting under the color of state |aw deprived the plaintiff
of a protected property interest. The plaintiff nust also
establish that the state procedure for chall enging the
deprivation does not satisfy the requirenents of procedural due

process. Mdnight Sessions, Ltd. v. Cty of Philadelphia, 945

F.2d 667, 680 (3d Cir. 1991).

Due process requires that a deprivation of property “be
preceded by notice and opportunity for hearing appropriate to the
nature of the case.” “The opportunity to be heard nmust be at a
meani ngful time and in a neaningful manner.” 1d. (citations
omtted). Wen a state provides a full judicial nmechanismwth
which to chall enge the adm nistrative decision to deny an
application for a building permt, the state provi des adequate

due process. Bello v. Walker, 840 F.2d 1123, 1128 (3d G r

1988).

Here, the Board of License and Inspection Reviewis
required to provide an appeal procedure and a hearing upon
request. Phil adel phia Hone Rule Charter 8 5-1005 (Adopted Apr.

17, 1951), available at http://ww. phil a. gov/ personnel / honerul e.

The notice itself stated that an appeal could be made within ten
days. The plaintiff, however, argues that M. Snyder attenpted
to follow the procedure described in the notice by calling the
nunber listed in the notice and by follow ng the instruction of

Scott Ml derig.



The nere exi stence of an ordi nance providing an appeal
and a hearing does not automatically conpel the conclusion that a
city conforns with procedural due process requirenents when it
takes an action against a property. The Court nust exam ne the
actions taken against the specific property to see if the city
provi ded notice and an opportunity to be heard with respect to

that property. See, e.qg., OHanlon v. Gty of Chester, No. 00-

0664, 2002 U.S. Dist. LEXIS 5766 at *15 (E.D. Pa. Mar. 27, 2002),
aff’d, 79 Fed. Appx. 531, 2003 U.S. App. LEXIS 22422 (3d Cir.
Pa., COct. 30, 2003).

For the purposes of this notion, the Court nust accept
the facts alleged in M. Snyder’s affidavit. M. Snyder stated
that he conplied with M. Milderig' s instructions by supplying an
engineer’s report. He was told that the “inmmnently dangerous”
characterization was rescinded. Assunm ng that the notice was
rescinded, the Cty never reissued a new notice and opportunity
for a hearing before denolishing the building. These disputed
facts raise a question as to whether the plaintiff’s procedural
due process rights were violated.?

When determ ning whether M. Milderig is entitled to

3 M. Snyder also averred that when he first called M.
Mul derig, M. Milderig informed himthat he would have to provide
an engineer’s report to prevent the denolition of the building.
However, there is no allegation that M. Milderig stated that
providing this report would serve as an appeal, as opposed to
evi dence that the plaintiff would submt during the appeal
process.



qualified imunity, the Court nust undertake a two-step inquiry.
First, the Court nust consider whether the facts show that M.

Mul derig’s conduct violated a constitutional right. As discussed
above, M. Snyder’s affidavit, if true, would show a viol ation.
The next inquiry is whether it would be clear to a reasonabl e
official that the conduct was unlawful in the situation he

confronted. Saucier v. Katz, 533 U S. 194, 201-02 (2001).

Because M. Snyder’s affidavit indicates that M. Ml derig either
lied to or msinfornmed the plaintiff about the rescission of the
notice, the Court will not grant summary judgnment on the basis of
qualified imunity.

The Court, however, is extrenely troubled by the
plaintiff’s conduct in the course of this litigation. The
plaintiff submtted no evidence with its opposition to the
def endants’ notion for summary judgnent. Plaintiff’s counsel did
not take the affidavit of Bruce Snyder until six days before the
hearing. Eight days after the hearing, the plaintiff, for the
first tinme, submtted answers to the defendants’ request for
adm ssions and Bruce Snyder’s supplenental affidavit, which was
execut ed that day.

The Court is particularly concerned with M. Snyder’s
assertion in his affidavit that M. Milderig stated that he was
satisfied with the engineer’s report and that the denolition

noti ce was rescinded. These facts were not alleged in the



conplaint. These statenents seeminconsistent with the

engi neer’s report, which did not state that the buil ding was
structurally sound and noted that repairs were necessary to
prevent nore brickwork fromfalling. It is doubtful that this
report would correct the “inmnently dangerous” cl assification.
The defendants, therefore, shall be allowed to take the
depositions of the plaintiff and her husband to resol ve the

i nconsistencies in the factual record.

Finally, as for the plaintiff’s clains against the Gty
of Phil adel phia, the plaintiff nmust prove that her
constitutionally-protected rights were violated, and that the
all eged violation resulted froma nunicipal customor policy.

Monell v. Dept. of Soc. Servs., 436 U S. 658, 694-95 (1978).

There is no evidence that the Gty of Phil adel phia has a policy
or custom of encouraging or training its enployees to ignore the
process that is outlined in the violation notice.* Proof of a
single incident by a nunicipal enployee is insufficient to
establish that an official customor practice caused the all eged

constitutional violation. City of Cklahoma City v. Tuttle, 471

U.S. 808, 822 (1985). The plaintiff has offered no evi dence of

4 The City of Philadelphia s use of the Notice of Violation
is not an unconstitutional policy, as it clearly states that the
city will denolish the property, unless it is denolished or
repaired. It further states that an appeal nmay be nmade within
ten days to the Board of Building Standards. See M dni ght
Sessions, 945 F.2d at 680.




situations simlar to the present case. The plaintiff’s claim

against the City of Phil adel phia cannot survive summary judgnent.

B. Negl i gence

The defendants argue that the plaintiff’'s state | aw
negligence claimis barred by the Political Subdivision Tort
Clains Act (“the Act”), 42 Pa. Cons. Stat. 8§ 8541, et seq. The
Act immuni zes the City of Philadel phia and its enpl oyees from
nost state law clainms. The plaintiff may proceed wwth a state
law claimif it fits into one of the eight exceptions enunerated
in 8 8542(b).

The plaintiff argues that the City's destruction of the
property falls under two exceptions to the Act. The first is the
“care, custody and control of real property” exception. For this
exception to apply, the Gty nust possess or control the real
property in question. 42 Pa. Cons. Stat. 8§ 8542(b)(3).

Exceptions to the Act are to be strictly construed.

The City’'s duty to inspect private property does not rise to the
| evel of control or possession required to fall within the real
property exception to the Act. “Possession” under this exception
requires total control over the premses. Limted control or
mere occupation of the premses for a limted period is not

sufficient to inpose liability. Gty of Pittsburgh v. Estate of

Stahl man, 677 A 2d 384, 386-87 (Pa. Cnwth. 1996). See also York
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Redev. Auth. v. Keener, 516 A 2d 832, 833-34 (1986).

The real property section applies “only to those cases
where acts of the |ocal agency or its enpl oyees nake the property
unsafe for the activities for which it is regularly used, for
which it is intended to be used or for which it nay reasonably be

foreseen to be used.” Mascaro v. Youth Study Cr., 514 Pa. 351,

361-62 (1987). Furthernore, it only applies to those cases where
it is alleged that the artificial condition or defect of the |Iand
itself causes the injury, not nerely when it facilitates the
injury by acts of others. [d. at 362.

In the present case, the Cty ordered the denolition of
a building. A property defect did not cause an injury. See |ld.;

Kiley v. Cty of Philadel phia, 537 Pa. 502, 506-07 (1994). The

Court finds that this exception does not apply to the present
case.

The plaintiff also argues that M. Ml derig could be
found liable for his “wllful msconduct.” The Act provides that
an individual enployee may be held |iable where his conduct
constitutes a “crime, actual fraud, actual malice or wllful
m sconduct.” 42 Pa. Cons. Stat. Ann. 8 8550. The plaintiff has
presented no evidence of actual malice or willful m sconduct.

The Court will grant summary judgnment on this theory.
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C. Count ercl ai m

The defendants’ counterclai magainst the plaintiff
seeks to recover the costs expended to denolish the property.
The counterclaimis based on the theory of inplied contract and
guasi -contract.

| mplied contracts are subdivided into contracts
inplied-in-fact and contracts inplied-in-law. An inplied-in-fact
contract arises when parties agree upon the obligation to be
incurred, but their intention is not expressed in words and is
inferred fromtheir actions in light of the surroundi ng
circunstances. An inplied-in-law contract is a quasi-contract,
whi ch inposes a duty, absent any sort of agreenent, when one
party receives an unjust enrichnent at the expense of another

party. Dep't of Envtl. Res. v. Wnn, 597 A 2d 281, 284 n.3 (Pa.

Cm th. 1991) (citations omtted).

The plaintiff’s evidence regarding M. Snyder’s attenpt
to comply with M. Miulderig s instructions and M. Milderig’s
assurance that the notice was rescinded creates a material issue
as to whether the plaintiff’'s intention to contract may be
inferred fromher and M. Snyder’s actions. This evidence al so
raises a question as to whether the plaintiff’'s retaining the
benefit of the denolition w thout paynent woul d be inequitable
and unjust. For these reasons, sunmary judgnent is inappropriate
on the defendants’ counterclaim

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE ESTATE OF GERTRUDE VAN
DER LEER ) ClVIL ACTI ON

Plaintiff

THE G TY OF PHI LADELPH A,
et al.

Def endant s : NO 03-4324

ORDER

AND NOW this 15th day of June, 2004, upon consi deration of
t he defendants’ Motion for Sunmary Judgnment (Docket No. 8), the
responses and replies thereto, and follow ng oral argunent on My
20, 2004, IT 1S HEREBY ORDERED that the notion is DENIED in part
wi t hout prejudice and GRANTED in part for the reasons stated in a

menor andum of today’s date as foll ows:

1. The notion is GRANTED as to the clains against the City
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of Phil adel phia under § 1983.

2. The notion is GRANTED as to the negligence claimagainst
al |l defendants.

3. The notion is DENNED with respect to the 8 1983 claim

against M. Milderig and the defendants’ counterclaim

| T 1S FURTHER ORDERED t hat the defendants shall be all owed
to take the depositions of the plaintiff and her husband. This
is the only further discovery the Court will allow

BY THE COURT:

MARY A. McLAUGHLI N, J.
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