I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATALEE MOSS HERCI K, )
) Gvil Action
Plaintiff ) No. 03-CV-06667
)
VS. )
)
RODALE, | NC., )
)
Def endant )
* * *
APPEARANCES:

JEFFREY S. STEWART, ESQUI RE
On behalf of plaintiff,

JOSEPH D. SHELBY, ESQUI RE
On behal f of defendant,

* * *

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendant’s Mdtion
to Dismss, or in the Alternative, Mtion for Summary Judgnment on
Part of Count | and Al of Count Il of Plaintiff’s Conplaint,
whi ch notion was filed February 27, 2004.! Specifically,
def endant avers that the denial of a pronpotion to plaintiff
(Count 1) and the acts of sexual harassnment (Count 11) are time-
barred. Additionally, defendant argues that plaintiff’s
al | egati ons of sexual harassnment are neither pervasive or severe

enough to state a claimupon which relief nmay be granted.

1 On March 12, 2004, Plaintiff’'s Answer to Defendant’s Mdttion to
Dismiss or, inthe Alternative, Mtion for Sunmary Judgnent or Part of Count |
and All of Count Il of Plaintiff’'s Conplaint was fil ed.



Because we conclude that plaintiff’s clains are not tine-barred
and that plaintiff has stated a sexual harassnent clai mupon

which relief may be granted, we deny defendant’s notion.

Procedural History

Plaintiff initiated the within civil action by filing a
t hree-count Conpl aint on Decenber 11, 2003. Count One avers that
defendant retaliated against plaintiff in response to plaintiff’s
conpl ai nts of sexual harassnment.? Count Two al | eges sexual
harassnent.® Count Three all eges gender discrimnation.?*

The matter is before the court on federal question
jurisdiction. See 28 U S. C. 88 1331, 1343. Venue is appropriate
because the parties reside in Lehigh County and Nort hanpton
County, Pennsylvania, and the facts and circunstances giving rise
to plaintiff’s causes of action occurred in Lehigh County,
Pennsylvania. See 28 U . S.C. § 118, 1391. Plaintiff has nade a

demand for trial by jury.

Standard for Mbtion to Disnss

When considering a notion to dism ss the court nust

accept as true all factual allegations in the conplaint and

2 See 42 U.S.C. § 2000e- 3.
See 42 U.S.C. § 2000e-2

See 42 U. S. C. § 2000e-2.



construe all reasonable inferences to be drawn therefromin the

light nost favorable to the plaintiff. Jurinex Kommerz Transit

GMB.H v. Case Corp., 65 Fed. Appx. 803, 805 (3d G r. 2003)

(quoting Lorenz v. CSX Corp., 1 F.3d 1406, 1411 (3d Gr. 1993)).

A Rule 12(b)(6) notion should be granted “if it appears to a
certainty that no relief could be granted under any set of facts

whi ch could be proved.” Mirrse v. Lower Merion School District,

132 F. 3d 902, 906 (3d Cir. 1997) (citing D.P. Enter. Inc. v.

Bucks County Community College, 725 F.2d 943, 944

(3d Cir. 1984)). But a court need not credit a conplaint’s “bald
assertions” or “legal conclusions” when deciding a notion to
dismss. Mrse, 132 F.3d at 906. (Ctations omtted.)

When weighing a notion to dismss, the court may
consi der the Conplaint, attachnents to the Conplaint and “public

records deened to be undisputedly authentic.” Geer v. Smth,

59 Fed. Appx. 491, 492 n.1 (3d Cr. 2003). The parties have
provided plaintiff’s EEOC Charge of Discrimnation dated

January 31, 2003. In addition, plaintiff has provided the

Al | egations of Enploynment Discrimnation dated Cctober 12, 2002
which plaintiff submtted to the Pennsylvania Human Ri ghts

Comm ssion. Because these docunents are public records, they are

considered to be undisputedly authentic. See Cty of Pittsburgh

v. West Penn Power Co., 147 F.3d 256, 259 (3d G r. 1998).

Accordingly, we will not convert the notion to dismss into a



notion for summary judgnment pursuant to Rule 12(c) of the Federal

Rul es of Civil Procedure.

Facts

Based upon the allegations contained in plaintiffs’
Conpl ai nt, which we nust accept as true for the purposes of this
notion, the operative facts are as follows. In Cctober 1992,
plaintiff Natal ee Moss Hercik was hired as an Assi stant Busi ness
Manager by defendant Rodale, Inc.® In Cctober 1998, she was
pronoted to Sal es and Marketing Manager of Anyplace WId
Tel evi sion, a position she held until her constructive
di scharge.®

In June 1999, plaintiff was naned Marketing Manager for
W | derness Travel Goup. 1In this position, she was responsible
for managing all advertising-related marketing efforts for
Backpacker Magazi ne, Anyplace WId Tel evision, and their
associ ated conputer internet web products. She also held this
position until her constructive discharge.’

On Novenber 13, 2001, John Vi ehman, the publisher of
Backpacker Magazi ne, recommended that plaintiff be pronoted to

Marketing Director in March, 2002.8 Tom Beusse, the Vice Presi-

Conpl ai nt, paragraph 4.
Conpl ai nt, paragraph 5.
Conpl ai nt, paragraph 6.

Conpl ai nt, paragraph 7.



dent of the Sports G oup for Rodale, who was responsible for
over seei ng Backpacker Magazine, indicated approval of plaintiff’s
pronotion.®

On August 16, 2001, plaintiff and other Rodal e
enpl oyees attended the Qutdoor Retailer Summer Market in Salt
Lake City, Uah.® 1In the evening of that day, Ms. Hercik, M.
Beusse, Chris Marks, and Steve Madden were in a hotel elevator.?!
After M. Marks and M. Madden exited the elevator, M. Beusse
pl aced his right armaround plaintiff’s back and ki ssed her
wi t hout pernmission.'> M. Beusse's actions caused plaintiff to
feel unconfortable.?®

On Decenber 13, 2001, during a presentation at Rodale’s
facility, M. Beusse sat next to plaintiff.* M. Hercik asked
M. Beusse a question during the presentation. In response, M.
Beusse | eaned in, placed his hand on plaintiff’s thigh, and asked
her to repeat the question.® The touching made plaintiff feel

unconf ort abl e. 6

Conpl ai nt, paragraph 8.

10 Conpl ai nt, paragraph 9.

1 Conpl ai nt, paragraph 10.

12 Conpl ai nt, paragraph 11.

13 Conpl ai nt, paragraph 12.

14 Conpl ai nt, paragraph 13.

15 Conpl ai nt, paragraph 14.

16 Conpl ai nt, paragraph 15.



On Decenber 18, 2001, plaintiff contacted Paul
| vankevi ch, the Director of Corporate Human Resources for Rodal e,
and conpl ai ned of sexual harassnent by M. Beusse.! Plaintiff
met with M. Ivankevich on Decenber 19, 2001 to di scuss these
all egations.'® Rodale did not respond to plaintiff’s conplaint.?

On January 6, 2002, plaintiff and M. Beusse were at an
outdoor retailer winter neeting in Anaheim California. Wen M.
Beusse left the neeting he paused to shake hands wi th Kent
Ebersol e, then enbraced and ki ssed the cheeks of Lori Ball,

Lorrai ne Rodriqueaz, and plaintiff.? The touching nmade
plaintiff and Ms. Ball feel unconfortable.?

Upon returning fromthe winter neeting, plaintiff again
conplained to M. Ivankevich regardi ng her allegations of sexual
harassment by M. Beusse.? M. lvankevich indicated that
M chael Bruno, Rodale’s Vice President of Human Services, had
been infornmed of plaintiff’s conplaints.?

On January 23, 2002, plaintiff followed up with both

e Conpl ai nt, paragraph 16.

18 Conpl ai nt, paragraph 17.

19 Conpl ai nt, paragraph 19.

20 Conpl ai nt, paragraph 20.

21 Conpl ai nt, paragraphs 21 and 22.

22 Conpl ai nt, paragraph 23.

23 Conpl ai nt, paragraph 25.



M. lvankevich and M. Bruno regarding her allegations.? Rodale
t ook no action pertaining to plaintiff’'s conplaints.?

On February 22, 2002, plaintiff and Christopher Hercik
were summoned for a neeting with M. Bruno and Carrie Holl ar,
Rodal e’s Director of Human Resources, to discuss the
ram fications of the upcom ng nmarriage between plaintiff and M.
Herci k, an art director for Rodal e s Backpacker Magazi ne. 2°
During the neeting, M. Bruno indicated that he had nmade the
decision that either plaintiff or M. Hercik would have to | eave
their current position with Rodal e because of the weddi ng.?’

John Dorn, Editor of Backpacker Magazine, told M.
Hercik that M. Hercik would not be the one to | eave Rodal e. ?®

At the tinme of these events, Rodale had a policy
regardi ng the enpl oynent of relatives and forner enpl oyees which
read, “If Rodal e enpl oyees marry, both may continue in their
positions. If a direct supervisor-subordinate relationship
exi sts, the enployee with the | east years of service will be
required to transfer to another position or change reporting

rel ati onshi ps.”?°

24 Conpl ai nt, paragraphs 26 and 27.

25 Conpl ai nt, paragraph 28.

26 Conpl ai nt, paragraph 29.

21 Conpl ai nt, paragraphs 30 and 31.

28 Conpl ai nt, paragraph 33.

29 Conpl ai nt, paragraph 34.



Plaintiff and M. Hercik did not have a direct
supervi sor-subordi nate rel ationship.®* Mreover, plaintiff had
greater seniority than M. Hercik.3

Ms. Hercik was denied the pronotion to Market Director
whi ch had been planned for March, 2002.3% Plaintiff was then
constructively discharged.?® These actions were taken agai nst
plaintiff in retaliation for her allegations of sexual

har assnent . 3

Di scussi on

Def endant noves to dismss, or, in the alternative, for
summary judgnent, on part of Count | and all of Count 11
Specifically, defendant avers that the denial of a pronotion to
plaintiff (Count 1) and the acts of sexual harassnent (Count I1)
are tinme-barred.

On Cctober 12, 2002, plaintiff filed her sexual
harassnment, gender discrimnation, and retaliation conplaints
with both the federal Equal Enploynment Opportunity Conmm ssion

(“EECC’) and the Pennsyl vani a Human Ri ghts Comm ssion. Because

30 Conpl ai nt, paragraph 35.

81 Conpl ai nt, paragraph 36.

32 Conpl ai nt, paragraph 42.

33 Conpl ai nt, paragraphs 40 and 44.

34 Conpl ai nt, paragraphs 39 and 42.
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Pennsyl vani a, through the Pennsyl vania Human R ghts Conmm ssi on,
has a work-sharing agreement with the EEOCC, the filing period is

300 days. See DuBose v. District 1199c, National Union of

Hospital and Health Care Enpl oyees, 105 F. Supp.2d 403, 411

(E.D. Pa. 2000). Accordingly, we nmay consider those all egations
in plaintiff’s Conplaint which occurred on or after Sunday
Decenber 16, 2001 (300 days prior to the October 12, 2002 date on
which plaintiff filed the within Conplaint). W may al so con-
sider those allegations which were part of a continuing course of

conduct as of Decenber 16, 2001. Nati onal Railroad Passenger

Corporation v. Mrgan, 536 U S. 101, 105, 122 S. Ct. 2061, 2068,

153 L. Ed.2d 106, 117 (2002).

Because plaintiff avers that she was unlawful |y deni ed
a pronotion to the position of Marketing Director in March 2002,
we conclude that plaintiff’s claimof unlawful discrimnation
regarding her failure-to-pronote claimis not time-barred.

Plaintiff avers acts of sexual harassnent that fal
both before and after Decenber 16, 2001. Acts outside the scope
of the statutory period, nay be considered “so |ong as any act
contributing to that [harassnent] takes place wthin the
statutory period.” [|d. Because we nust read the inferences in
the Conplaint in favor of the plaintiff, at this stage of the
proceedings it is sufficient that plaintiff avers that the acts

before and after the statutory period are part of a commobn course



of conduct. Accordingly, we conclude that none of plaintiff’s
sexual harassnent allegations are tine-barred.

Def endant al so contends that Count Il should be
di sm ssed because plaintiff fails to state a clai mupon which
relief may be granted. In support of its notion, defendant cites
a nunber of cases which grant summary judgnment in cases which
def endant believe are factually anal ogous to the within matter.

There is a significant difference between the standard
of review and the procedural posture for a notion to dism ss and
that for a notion for summary judgnent. At the sunmary judgnment
stage, the parties have engaged in discovery and nmay present a
conplete factual record to the court. On the other hand, Rule
8(a)(2) of the Federal Rules of Civil Procedure requires only
that a Conpl aint provide “a short and plain statenent of the
cl ai m show ng that the pleader is entitled to relief.”

Fed.R Civ.P. 8(a)(2).

We conclude that it is inappropriate to conpel
plaintiff to defend a notion to dismss by submtting that which
is required in defense of a notion for summary judgnent.
Accordingly, we find that plaintiff has sufficiently pled a cause
of action for sexual harassnment. Furthernore, because we
determne that plaintiff has averred sufficient facts to support
her cl ainms, we deny defendant’s notion for summary judgnent

wi t hout prejudice for defendant to re-file a notion for summary
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j udgnment after the conpletion of discovery.

Concl usi on

For the foregoing reasons, we deny defendant’s notion

to dismss and its alternative notion for summary judgnent.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATALEE MOSS HERCI K, )
) Gvil Action
Plaintiff ) No. 03-CV-06667
)
VS. )
)
RODALE, | NC., )
)
Def endant )
ORDER

NOW this 25th day of My, 2004, upon consideration of
Def endant’s Motion to Dismss, or in the Alternative, Mtion for
Summary Judgnent on Part of Count | and Al of Count |1 of
Plaintiff’s Conplaint, which notion was filed February 27, 2004,
upon consideration of Plaintiff’s Answer to Defendant’s Mdtion to
Dismss or, in the Alternative, Mtion for Sunmmary Judgnment or
Part of Count | and Al of Count Il of Plaintiff’s Conplaint,
whi ch answer was filed March 12, 2004; upon consideration of

plaintiff’s Conpl aint; upon consideration of the briefs of the

-12-



parties; and for the reasons expressed in the acconpanying
Qpi ni on,
| T 1S ORDERED that defendant’s notions are deni ed.

BY THE COURT:

Janes Knol |l Gardner
United States District Judge
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