I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CENTRAL PENNSYLVANI A TEAMSTERS )
PENSI ON FUND and JOSEPH SAMOLEW CZ,)
) Civil Action
Plaintiffs, )
)
VS. ) No. 03-CV-02626
)
PONER PACKAG NG | NC., )
)
Def endant . )

APPEARANCES:
FRANK C. SABATI NO, ESQUI RE, and
JO BENNETT, ESQUI RE
On behalf of plaintiffs

ANDREW N. HOWE, ESQUI RE,
On behal f of defendant

* * *
OPI NI ON

JAVES KNOLL GARDNER
United States District Judge

This matter is before the court on Plaintiffs’ Mdtion
for Summary Judgment, which notion was filed on March 5, 2004,
and Defendant Power Packaging, Inc.’s Mdtion for Sunmary
Judgnent, which notion was also filed on March 5, 2004. For the
reasons expressed bel ow, we conclude that plaintiffs are entitled
to judgnment as a matter of law on all counts of the Conplaint, as
wel | as on defendant’s counterclaim Therefore, we grant

plaintiffs’ notion and deny defendant’s notion.



Pr ocedur al Backgr ound

This civil action arises froma dispute over pension
pl an contributions allegedly owed to plaintiffs Central
Pennsyl vani a Teansters Pension Fund (the “Fund”) and
Joseph J. Sanolew cz, the adm nistrator of the Fund, by defendant
Power Packaging, Inc. Such contributions are governed by certain
col l ective bargai ni ng agreenents between defendant, as enpl oyer,
and Teansters Local Union No. 429 (“Local 429"), as union.
Specifically, plaintiffs seek allegedly delinguent contributions
from defendant for the years 2001, 2002 and 2003 for certain
wor kers enpl oyed by certain staffing agencies and | eased by
defendant to work in defendant’s Berks County plant and
war ehouse.

On April 30, 2003 plaintiffs filed a Conpl ai nt agai nst
def endant al |l egi ng defendant’s breaches of two collective
bar gai ni ng agreenents (“CBA’) between defendant and Local 429
covering the periods Cctober 1, 1997 to Septenber 30, 2002 (1997
CBA’) and Cctober 1, 2002 to Septenber 30, 2005 (“2002 CBA’) in
violation of the Enployee Retirement Income Security Act,
29 U . S. C. 88 1001-1461, and the Labor Managenent Rel ations Act,
29 U.S.C. 88 141-197.

On July 3, 2003 defendant filed the Answer and
Count ercl ai m of Power Packaging, Inc. alleging plaintiffs’ unjust
enrichnment resulting from defendant’s overpaynent of pension fund

contributions to plaintiffs during the period from Novenber 1999
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to Decenber 2000.

On March 5, 2004 the parties filed cross-notions for
summary judgnent. Both parties agree that there are no disputes
as to any material fact. The sole issue raised in this case and
at issue on these cross-notions for sunmary judgnment is whet her,
under the applicable collective bargai ni ng agreenents, defendant
is liable to plaintiffs for pension fund contributions for
per sonnel working at defendant’s Berks County plant and warehouse
pursuant to certain |easing agreenents with tenporary staffing
agenci es.

For the reasons which follow, we find that defendant is
liable to plaintiffs for pension fund contributions for the
| eased staffing personnel working at defendant’s Berks County
pl ant and warehouse. Thus, we now grant plaintiffs’ notion for
summary judgnent and deny defendant’s notion for sumrary

j udgnent .

St andard for Summary Judgnent

Rul e 56(c) of the Federal Rules of Civil Procedure
provi des that judgnent shall be rendered where it is shown that
there is “no genuine issue as to any material fact and that the
moving party is entitled to judgnent as a matter of |aw.”

Fed. R Cv. P. 56(c); accord Central Pennsylvania Teansters

Pensi on Fund v. McCorm ck Dray Line, Inc., 85 F.3d 1098, 1102

(3d Cir. 1996). The parties in this action agree that there
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are no genui ne issues of material fact. Below, we address which

party is entitled to judgnent as a matter of |aw.

Fi ndi ngs of Fact

Based upon the pl eadings, record papers, depositions,
agreenents and exhibits of the parties, the undersigned makes the
follow ng findings of fact:

1. On or about Cctober 31, 1999 defendant purchased
the assets of a consuner beverage m xing and bottling warehouse
and plant in Berks County, Pennsylvania (the “Berks County
Facility”).?!

2. Shortly thereafter, defendant entered into the
al ready-exi sting 1997 CBA with Local 429 whi ch governs pension
contri butions through Septenber 30, 2002.°2

3. On May 8, 2003 defendant entered into the 2002 CBA
wi th Local 429 which governs pension contributions from Oct ober
1, 2002 through the present.?

4. Both the 1997 and 2002 CBAs begi n:

This AGREEMENT, made by and between POAER

PACKAGA NG INC., party of the first part
(hereinafter called the *Conpany”), and

! Deposition of WIlliam Miurray, February 17, 2004 (“Murray Dep."),
Exhibit F to the Appendi x to Menorandum of Law by Plaintiffs in Support of
Their Mtion for Summary Judgnment, filed March 5, 2004 (“Plaintiffs’

Appendi x”), at page 25.

2 1997 CBA, Exhibit Ato Plaintiffs’ Appendix and Exhibit B to
Def endant Power Packaging, Inc.’s Mtion for Sunmary Judgnent, filed March 5,
2004.

8 2002 CBA, Exhibit Bto Plaintiffs’ Appendix.
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TEAMSTERS LOCAL UNION NO. 429, party of the
second part (hereinafter called the “Union”),
covering wage rates and other conditions of
enpl oynment of Enployees working in the
Pl ant / War ehouse and rel at ed war ehouse of Power
Packagi ng, I nc. who are nenbers of said union.?*

5. Article 1.B. of the 1997 CBA provides in
pertinent part that:

It is agreed that all Enployees included in
this Agreenent, who on the effective date of
this agreenent are nmnenbers of the Union,
shall, during the term of this Agreenent
remai n menbers in the Union. Any person hired
by the Enployer for work in any of the job
classifications included in this Agreenent,
prior to or subsequent to the effective date
of this Agreenent, shall be hired as a
tenporary Enployee, and in the event such
person is continued in enploynent ninety (90)
cal endar days after the date of hi s
enpl oynent, he shall be required, as a
condition of continued enploynent, to becone
and remain a nmenber in the Union. Period may
be extended an additional thirty (30) days for
just cause and Uni on Agreenent.?®

6. Article 1.B. of the 2002 CBA states in pertinent
part that:

It is agreed that all Enployees included in
this Agreenent, who on the effective date of
this agreement are nenbers of the Union,
shall, during the term of this Agreenent
remai n menbers in the Union. Any person hired
by the Enployer for work in any of the job
classifications included in this Agreenent,
prior to or subsequent to the effective date
of this Agreenent, shall be hired as a
probati onary Enployee, and in the event such
person i s continued in enploynent ninety (90)
cal endar days after the date of hi s

4 1997 CBA at 3; 2002 CBA at 4.

5 1997 CBA at 4.



enpl oynent, he shall be required, as a
condition of continued enploynent, to becone
and remain a nenber in the Union. The
probationary period may be extended an
additional thirty (30) days for just cause and
Uni on Agreenent.®

7. Both the 1997 and 2002 CBAs provide in pertinent
part that:

Were a new Enpl oyee, experienced or
i nexperienced, is enployed, the Conpany shal
have the right to discharge the said Enpl oyee
at any tinme wthin the ninety (90) day
probati onary period follow ng such enpl oynent
wi t hout the assignnment of any cause therefore.
Probationary period mnmay be extended an
additional thirty (30) days for just cause and
Uni on Agreenent. Union recognition, security
and benefits take effect after conpletion of
New Enpl oyee probationary period.”’

8. Bot h the 1997 and 2002 CBAs address pension fund
contributions as foll ows:

Section 1. Enployer Contributions.

a. The Enpl oyer agrees to nake the follow ng
nmont hly contributions to t he Centra
Pennsyl vani a Teanst ers Pensi on Fund (the Fund)
for each Eligible Enployee covered by this
Agreenent, in accordance with the terns of the
Decl aration of Trust and Defined Benefit Level
F and the Retirenment Incone Plan executed by
the Enployer, subject to the qualifications
herei nafter specifi ed:

* * *

Section 2. FEigibility of Enpl oyees.

a. Al'l existing eligible Enployees, and al

6 2002 CBA at 5.

7 1997 CBA at 21; 2002 CBA at 25. The 2002 CBA onits the word
“therefore” fromthe paragraph quoted above.
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new el igible Enployees shall be eligible for
participation in and for contributions to the
Fund after they have been on the payroll of
t he Enpl oyer for thirteen (13) weeks.

b. In determning the initial thirteen (13)
week period, a new Enpl oyee shall be deened to
be on the payroll of the Enpl oyer each week he
is assigned and works three (3) separate work
periods during one (1) work week, or is
assigned and works twenty (20) hours or nore
in less than three (3) separate work periods
during one (1) work week.

C. The specified nonthly contributions shal
be paid beginning wth:

(1) The nmonth in which an Enployee has
conpleted thirteen (13) weeks of enploynent
when his date of enploynent was on or before
the fifteenth (15'") day of the nonth.

(2) The nonth after conpleting thirteen (13)
weeks of enploynent when his date of
enpl oynent was on or after the sixteenth (16'")
day of the nonth.

d. After conpleting the thirteen (13) weeks
of enploynent, the specified contribution
shall be paid for each calendar nonth an
Enpl oyee is credited with 86 hours or nore,
regardless as to classification of casual,
probationary, tenporary, etc. |If an Eligible
Enpl oyee is credited with less than 86 hours
in a cal endar nonth, the Enpl oyer shall report
to the Trustee the actual hours in a cal endar
month, the Enployer shall report to the
Trustees the actual hours credited even t hough
no contribution is due.?

9. Al t hough the 1997 CBA does not expressly address
the issue of workers | eased by defendant fromtenporary staffing

agenci es, the 2002 CBA st ates:

8 1997 CBA at 17-18; 2002 CBA at 21-23.
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The Conpany wll nake every effort to
elimnate the use of Staffing agencies for
full-time positions. The Conpany wl|
consi der for probationary status, any agency-
provi ded worker that conpletes 400 hours of
work within arolling cal endar year. The only
exception to the 400 hour rule are the
vari ety-pack assenbly personnel.

Prior to conpletion of 400 hours of work, the
Conmpany w || review the agency-provided
wor ker’s performance, evaluations by their
supervisors, their applicationinformation and
references during the consideration process.
Agency- provi ded personnel that are unable to
be hired as a probationary enployee, for
what ever reason, upon the conpletion of/or
before the 400 hour threshold, wll not be
recal | ed.

In the event that there are no full-tine

positions open at the tinme of the agency-

provi ded worker neets the 400 hour threshol d,

they wll be allowed to exceed that

restriction.?®

10. The 1997 CBA addresses the procedures by which

plaintiffs can audit defendant concerning its pension
contributions as foll ows:

Section 3. Audit and Penalties.

The Trustees shall have the authority to have
an independent certified public accountant
audit the payroll and wage records of the
Enpl oyer for the purpose of determ ning the
accuracy of contributions to the Pension Fund.
The audit shall be conpleted at a nutually
agreeable tinme and at no cost to the Enpl oyer.
In the event that it is found that the
Enpl oyer has not been conplying with the
provisions of this Agreenent, the Enployer
shal | pay the follow ng:

9 2002 CBA at 26.



11.

(1) The full cost of audit;

(2) Any damages allowed by |aw based on the
above or on any other anounts which should
have been paid to the Fund on behalf of an
El i gi bl e Enpl oyee.

In the event an Enployer is charged with any
of the cost hereinabove set forth, the
Enpl oyer nay proceed in accordance with the
Grievance Procedure provided el sewhere in this
Agr eenent . 1°

The 2002 CBA addresses the procedures by which

plaintiffs can audit defendant concerning its pension

contri butions as foll ows:

10

11

Section 3. Audit and Penalties.

The Trustees shall have the authority to audit
the payroll and wage records of the Enpl oyer
for the purpose of determ ning the accuracy of
contributions to the Pension Fund. The audit
shall be conpleted at a nutually agreeable

time and at no cost to the Enployer. In the
event that it is found that the Enpl oyer has
knowi ngly msrepresented the information

required for conpliance with the provisions of
this Agreenment, the Enployer shall pay the
fol | ow ng:

(1) The full cost of audit;

(2) Any damages allowed by | aw based on the
above or on any other anounts which should
have been paid to the Fund on behalf of an
El i gi bl e Enpl oyee.

In the event an Enployer is charged with any
of the costs hereinabove set forth, the
Enmpl oyer may proceed in accordance with the
Gri evance Procedure provi ded el sewhere in this
Agr eenent . !

1997 CBA at 18-19.

2002 CBA at 23.



12. Defendant supplenents its workforce with workers
| eased through tenporary staffing agencies.* From 2001 to 2003,
def endant | eased approximately 1,500 workers from such staffing
agenci es for production and war ehouse positions.

13. The staffing agency enpl oyees were not nenbers of
Local 429 and did not receive the wages and benefits provided
under the CBAs.

14. The | eased workers perforned the sanme type of
bargai ning unit work as the nenbers of Local 429.%

15. In spring 2001 the Fund conducted an audit of
defendant to determne its conpliance with pension fund
contribution obligations for the period of Novenber 1, 1999
t hr ough Decenber 31, 2000.1°

16. On the first day of the audit the Fund' s Payrol

Audit Manager David T. Doyle requested and defendant produced

12 Deposition of Patricia Kelter, February 12, 2004 (“Kelter Dep.”),
Exhibit Gto Plaintiffs’ Appendix, at page 21; Deposition of Jeralyn Ellis,
February 12, 2004 (“Ellis Dep.”), Exhibit Hto Plaintiffs’ Appendi x, at pages
12-15.

13 Decl aration of David T. Doyle, dated March 2, 2004 (“Doyle
Decl.”), Exhibit Cto Plaintiffs’ Appendix, at § 15.

14 Murray Dep. at 44, 46.

15 Murray Dep. at 9, 16-17; Kelter Dep. at 39-40; Deposition of Chris

Hal |, February 12, 2004, Exhibit | to Plaintiffs’ Appendix, at pages 8-9, 11-
12; Deposition of Scott Lehr, February 12, 2004, Exhibit Eto Plaintiffs’
Appendi x, at pages 7-8.

16 Deposition of David T. Doyle, February 17, 2004 (“Doyle Dep."),
Exhibit E to Plaintiffs’ Appendix, at pages 53-54.
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records pertaining to enpl oyees working pursuant to defendant’s
| easi ng agreenments with tenporary staffing agencies.?

17. On April 12, 2001 the Fund issued its audit report
seeking $7,095.00 in contributions for personnel working for
def endant pursuant to | easing agreenents. 8

18. On May 3, 2001 M. Doyle met with then-plant
manager Bill Rodman and two ot her representatives of defendant,
Jeralyn Ellis and Cat hy Copenhaver, at defendant’s request.?'®

19. At the May 3, 2001 neeting M. Doyl e expl ained the
Fund’ s demand for pension contributions related to staffing
agency enployees. Wth the full authority of defendant, %°
M. Rodman agreed that defendant woul d make the pension
contributions concerning the staffing agency enpl oyees. ?!

20. On May 15, 2001 defendant wote a check for the
contributions demanded by the Fund pursuant to its audit
report. %

21. At all tines relevant to the issue in dispute, the

Fund had in effect a Credit/Refund Policy requiring any

e Doyl e Dep. at 53.

18 Doyl e Dep. at 54-55; Ellis Dep. at 29-30; Defendant’s Counterclaim
at 19 9-10.

19 Doyl e Dep. at 54-55.

20 Murray Dep. at 23.

2 Doyl e Dep. at 54-55.

22 Kelter Dep. at 54; Defendant’s Counterclaimat T 10.
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contributing enployer to submt a claimfor erroneous overpaynent
to the Fund within two years of the date of the overpaynent.?
22. Defendant did not submt a claimfor an
over paynent on behalf of staffing agency enpl oyees for the audit
period of Novenber 1, 1999 to Decenber 31, 2000 within two years
of its May 15, 2001 paynent.?
23. In 2002 the Fund again audited defendant, and
M. Doyle requested fromJeralyn Ellis defendant’s records
concerning staffing agency enployees. M. Ellis referred
M. Doyle to Acting Human Resources Director Tom Carl e. ?°
24. M. Carle refused M. Doyle s request for the

def endant’s records concerning staffing agency enpl oyees. %°

Concl usi ons of Law

Applying the sunmary judgnent standard to the issues
presented by the parties, we make the follow ng | egal
concl usi ons:

1. The | anguage in the collective bargaining
agreenents concerning enployee eligibility for pension fund

contributions is clear and unanbi guous.

2 Doyle Decl. at 1 9; Credit/Refund Policy, revised March 25, 1998,
Exhibit 1 to Doyl e Decl.

24 Doyl e Decl. at ¢ 8.

2 Doyl e Dep. at 68-70.

26 Doyl e Dep. at 70-71.
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2. The staffing agency enpl oyees are deened to have
been on defendant’s payroll.

3. The staffing agency enpl oyees were eligible
enpl oyees under the collective bargai ning agreenents.

4. Def endant was required to nmake appropriate pension
fund contributions for eligible staffing agency enpl oyees
pursuant to the ternms of the collective bargaining agreenents.

5. Def endant’ s demand for the return of its alleged
over paynent made May 15, 2001 was wai ved by defendant’s failure
to make a claimfor such refund within the contractual two-year

time limts.

Di scussi on

The only disputed issue is whether, under the 1997 and
2002 Col l ective Bargai ning Agreenents, defendant is liable to
plaintiffs for pension fund contributions for workers working at
defendant’s Berks County Facility pursuant to certain |easing
agreenents with tenporary staffing agencies. For the reasons
stated below, we find that defendant is liable to plaintiffs for
pension fund contributions for staffing agency enpl oyees worki ng
at its Berks County Facility who were otherwi se entitled to such
contributions pursuant to the pension fund sections of the 1997
and 2002 CBAs.

Initially, we nust determ ne whether the contract

| anguage in this action is anbiguous. W find that it is not.
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“The determ nati on of whether a contract termis clear or

anbi guous is a pure question of law.]” Teansters Industrial

Empl oyees Welfare Fund v. Roll s-Royce Motor Cars, Inc., 989 F. 2d

132, 135 (3d G r. 1993).

To determ ne whether a contract termin a collective
bar gai ni ng agreenent is anbi guous, we nust “hear the proffer of
the parties and determne if there [are] objective indicia that,
fromthe linguistic reference point of the parties, the terns of
the contract are susceptible of different nmeanings.” 1d. at 135

(quoting Sheet Metal Wrkers, Local 19 v. 2300 G oup, Inc.,

949 F.2d 1274, 1284 (3d GCr. 1991)). W nust “consider the
contract |anguage, the neani ngs suggested by counsel, and the
extrinsic evidence offered in support of each interpretation.”
Id. (citations omtted).

The di sputed | anguage in this action concerns the
requi renent that defendant nake pension fund contributions “for
each Eligi bl e Enpl oyee covered by this Agreenent”.?’ That
| anguage is found in both collective bargaining agreenents
involved. “Eligibility” as an enployee for participation in, and
for contributions to, the Fund is extended under the 1997 and
2002 CBAs to those who “have been on the payroll of the Enpl oyer
for thirteen (13) weeks”.?®

Moreover, “[i]n determning the initial thirteen (13)

2 1997 CBA at 17; 2002 CBA at 21.

%8 1997 CBA at 18; 2002 CBA at 22.
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week period, a new Enpl oyee shall be deened to be on the payrol
of the Enpl oyer each week he is assigned and works three (3)
separate work periods during one (1) work week, or is assigned
and works twenty (20) hours or nore in less than three (3)
separate work periods during one (1) work week.”?® (Enphasis
added.)

Plaintiffs argue that the staffing agency enpl oyees at
i ssue are “eligible enployees” requiring pension fund
contributions by defendant. To that end, plaintiffs argue that:
1) this court should restrict its examnation of the CBAs to the
| anguage di scussed above because the Fund can only be expected to
rely upon the pension fund | anguage of a CBA, rather than any
other ternms in the agreenent; 2) staffing agency enpl oyees are
“deened” to be on defendant’s payroll; and 3) staffing agency
enpl oyees are “covered” by the applicable CBAs.

In contrast, defendant argues that staffing agency
enpl oyees are not “eligible enployees”. Defendant argues that:
1) the court is not limted to a review of the pension fund
section of the CBAs; 2) staffing agency enpl oyees are not on
defendant’ s payroll; and 3) staffing agency enpl oyees are not
“covered” by the CBAs at issue. As explained below, we agree
with plaintiffs in all respects and accordingly enter judgnent in

plaintiffs’ favor.

» 1997 CBA at 18; 2002 CBA at 22.
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The Third Crcuit has stressed the right of a pension
fund to rely on the accuracy of the terns of a CBA because such a
fund is not a party to the agreenent and not privy to the

negoti ati ons between the parties. Central Pennsylvania Teansters

Pensi on Fund v. McCorm ck Dray Line, Inc., 85 F.3d 1098, 1103

(3d Cr. 1996). Gven the “adm nistrative burden and costliness”
pl aced on a multi-enployer pension fund to review the entirety of
every CBA requiring contributions to its fund, we find that it is
reasonable for a nmulti-enployer pension fund to limt its review
of a CBAto that part of the CBA concerning pensions. See

Central Pennsyl vani a Teansters Pension Fund v. W& L Sales, Inc.

778 F. Supp. 820, 830 (E.D. Pa. 1991).

Because the 1997 and 2002 CBAs incl ude | anguage
rendering an enpl oyee who is not technically on defendant’s
payrol |l nonethel ess eligible for pension contributions if he is
“deened” to be on the payroll, defendant’s argunent that staffing
agency personnel are not eligible enpl oyees because they are not
on its payroll fails. Wrkers enployed by staffing agencies and
| eased full-tinme by an enpl oyer may al so be consi dered enpl oyees

of that enployer even though they are not on that enployer’s

payroll. See Schaffer v. Eagle Industries, Inc., 726 F. Supp.
113, 117-118 (E.D. Pa. 1989).

W find that the | anguage of the CBAs at issue in this
case “deem ng” workers who are not otherw se on defendant’s

payroll to be on the payroll clearly and unanbi guously
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contenpl ates the possibility that defendant may be liable for
contributions for enployees who are not on its payroll. Thus, we
find that staffing agency personnel |eased by defendant to
perform bargaining unit work may be deened to be on defendant’s
payrol |l for pension purposes.
Def endant further argues that the staffing agency
enpl oyees are not “eligible enpl oyees” for pension purposes
because they are not “covered by this Agreenent”. To that end,
def endant cites the opening sentence of the CBAs which states:
This AGREEMENT, namde by and between PONER
PACKAG NG INC., party of the first part
(hereinafter called the *“Conpany”), and
TEAMSTERS LOCAL UNION NO. 429, party of the
second part (hereinafter called the “Union”),
covering wage rates and other conditions of
enpl oynent of Enployees working in the
Pl ant / War ehouse and r el at ed war ehouse of Power
Packaging, Inc. who are nenbers of said
uni on. 3
Def endant argues that this sentence limts the pension clause to
t hose enpl oyees “who are nenbers of said union.” W disagree.
Initially, we note that the pension section, as
expl ai ned above, cannot be l[imted by other |anguage found in the
CBAs. The pension sections of both CBAs contenpl ate
contributions for workers who are not on defendant’s payroll.
Specifically, the | anguage in the pension fund section deem ng

non- payrol | ed enpl oyees to be on the payroll necessarily

cont enpl at es non-uni on nenbers.

%0 1997 CBA at 3; 2002 CBA at 4.
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Mor eover, the | anguage in the “86-Hour” clause of the
pensi on sections of the 1997 and 2002 CBAs clearly and
unanbi guously applies contribution rights to workers otherw se
qualified pursuant to that section “regardless as to
classification of casual, probationary, tenporary, etc.”3
(Enphasi s added.) Because casual, probationary, tenporary and
“etc.” enployees necessarily include non-union enpl oyees, and
such enpl oyees are addressed in that very section, a plain
readi ng of this |anguage indicates that non-union enpl oyees are
“covered” by the pension section of the CBAs. Therefore, we find
that staffing agency enpl oyees are “covered” by the CBAs as that
termis used in the pension sections of the 1997 and 2002 CBAs.

For the reasons expl ai ned above, we find that the
| anguage at issue in this action concerning the eligibility of
enpl oyees for pension fund contributions is clear and
unanbi guous. Moreover, we find that defendant is liable to
plaintiffs for pension fund contributions for staffing agency
enpl oyees perform ng collective bargai ning work at defendant’s
Berks County Facility who are otherwi se qualified pursuant to the
terms of the pension fund sections of the 1997 and 2002 CBAs.

Finally, we address the issue of defendant’s
countercl ai m seeki ng recovery of defendant’s all eged over paynent

of pension fund contributions to plaintiffs during the period

s 1997 CBA at 18; 2002 CBA at 23.
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from Novenber 1999 to Decenber 2000. As expl ai ned above, we find
that defendant is liable to plaintiffs for pension fund
contributions for staffing agency enpl oyees perform ng collective
bar gai ni ng work at defendant’s Berks County Facility who are

ot herwi se qualified pursuant to the terns of the pension fund
sections of the 1997 and 2002 CBAs. Therefore, defendant’s
counterclaimalleging plaintiffs’ unjust enrichnent in

mai nt ai ni ng defendant’s $7, 095. 00 contribution nade May 15, 2001
for staffing agency enpl oyees for the period of Novenber 1, 1999
to Decenber 31, 2000 fails.

Moreover, we find that defendant has waived any claim
for a refund of any m staken overpaynment. Plaintiffs’ refund
policy requires clains for m staken overpaynents to be nade
within two years of the paynent. Defendant has offered no
evidence that it sought a refund fromplaintiffs wiwthin two years
of its May 15, 2001. For these reasons, defendant’s counterclaim

fails as a matter of | aw

Concl usi on

For all the foregoing reasons, we grant plaintiffs’
nmotion for summary judgnent and we deny defendant’s notion for
summary judgnment. Accordingly, we enter judgnent in favor of

plaintiffs on both the Conpl aint and the counterclaim
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CENTRAL PENNSYLVANI A TEAMSTERS )
PENSI ON FUND and JOSEPH SAMCOLEW CZ, )

) Gvil Action

Plaintiffs, )
)
VS. ) No. 03-CV-02626

)

POAER PACKAG NG, | NC., )
)

Def endant . )

ORDER

NOW this 24" day of My, 2004, upon consideration of
Plaintiffs’ Mtion for Summary Judgnent, which notion was filed
on March 5, 2004; and Defendant Power Packaging, Inc.’s Mtion
for Summary Judgnent, which notion was also filed on March 5,
2004; upon consideration of the briefs of the parties; and for
the reasons expressed in the acconpanyi ng Opi ni on,

IT 1S ORDERED that plaintiffs’ notion is granted.

| T 1S FURTHER ORDERED t hat defendant’s notion is

deni ed.

T 1S FURTHER ORDERED that judgnment is entered in favor
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of plaintiffs Central Pennsylvania Teansters Pension Fund and
Joseph Sanol ewi cz and agai nst def endant Power Packagi ng, Inc. on
plaintiffs’ Conplaint and on defendant’s counterclaim

| T 1S FURTHER ORDERED that the parties shall have

thirty days fromthe date of this Oder to reach agreenent and
notify the court concerning the foll ow ng i ssues of damages:
(1) the anpbunt of unpaid contributions owed to plaintiffs by
def endant for the years 2001, 2002 and 2003; (2) the anount of
prejudgnent interest due to plaintiff; (3) the anmount of

i qui dat ed danmages due to plaintiff; and (4) the anmount of
attorneys’ fees and costs due to plaintiff.

| T IS FURTHER ORDERED t hat defendant and its agents,

of ficers, enployees and assigns are permanently enjoined from any
future violations of the Enpl oyee Retirenment |Income Security Act,
29 U.S. C. 88 1001-1461, and the Labor Managenent Rel ations Act,
29 U.S.C. 88 141-197, wth respect to the Central Pennsyl vania

Teanst ers Pensi on Fund.

BY THE COURT:

James Knol |l Gardner

United States District Judge
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