IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS (Phenterm ne/ :
Fenf | ur am ne/ Dexf enf | uram ne) : MDL DOCKET NO. 1203
PRODUCTS LI ABI LI TY LI TI GATI ON :

TH' S DOCUMENT RELATES TO

M KE COCKRELL, et al.
V. ClVIL ACTI ON NO. 03-20626
WYETH, et al.

VEMORANDUM AND PRETRI AL ORDER NO.

Bartle, J. May , 2004
The issue before the court is whether each plaintiff
whose cl ai ns have been severed in a nmulti-plaintiff action nust
pay the $150 filing fee under 28 U.S.C. § 1914(a).
The undersigned is overseeing the nationw de cl ass
action settlenment as well as the multidistrict litigation
i nvolving Weth's diet drugs Pondi m n and Redux which were
wi t hdrawn fromthe market in Septenber, 1997. Under the court
approved nationw de class action Settlenment Agreenent
("Settlenent Agreenment"), a Trust funded by Weth! was
established to pay benefits to those who suffered damages from
i ngesting these diet drugs. However, class nenbers, under
certain circunstances, are permtted to exercise an internediate

or back-end opt-out. Brown v. Anerican Honme Products

1. Weth was previously known as Anmerican Home Products
Cor poration ("AHP").



Corporation, CV. A No. 99-20593 (E.D. Pa. Aug. 28, 2000)

(Pretrial Oder ("PTO') No. 1415); Settlenent Agreenent at
8 IV(A), (B), and (D) (4). Instead of receiving benefits fromthe
Trust, those who opt out may sue Weth in the tort systemfor
conpensatory but not punitive, exenplary or multiple damages.
Settlenent Agreenent 8 IV.D.3.c. There are currently tens of
t housands of such opt-outs.

The sixty-two plaintiffs involved here opted out and
filed a single action against Weth and others in the M ssissipp

Crcuit Court. MKke Cockrell, et al. v. Weth, et al. (M ss.

Cr. C. Smith County, filed Nov. 26, 2002). Weth renoved the
action, and it was then transferred to this court as part of ML
1203. Thereafter, this court denied plaintiffs' notion to remand
on the ground of fraudul ent joinder of non-diverse defendants.
See PTO No. 3350.

On April 20, 2004, we issued PTO No. 3448 requiring the
severance of the clains of all sixty-two plaintiffs on the ground
of msjoinder. Wile all plaintiffs allege to have suffered
val vul ar heart disease as a result of using Pondimn or Redux,
their clains clearly do not arise out of the sane transaction,
occurrence or series of transactions or occurrences. See Fed. R
Cv. P. 20. Moreover, proceeding with this one action with
multiple plaintiffs would severely inpair the efficient
adm ni stration of justice, including discovery in MDL 1203. See
Moore's Federal Practice 88 21.02(1) and 21.05. Accordingly, the

court exercised its authority under Rule 21 of the Federal Rules
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of Civil Procedure, which provides, "any claimagainst a party
may be severed and proceeded with separately.” W ordered each
plaintiff to file a "severed and anended conplaint” within sixty
days and directed the clerk of this court to assign each a
separate civil action nunber. 1In addition, we required each
plaintiff to pay the $150 fee when filing a severed and anended
conplaint or suffer dism ssal with prejudice.

The plaintiffs do not object to the severance
provi sions of PTO No. 3448. Their notion for "partia
reconsi deration” sinply challenges the requirenment that each of
themremt a filing fee to the clerk.

The statute in issue, 28 U. S.C. § 1914(a), reads:

The clerk of each district court shall

require the parties instituting any civil

action, suit or proceeding in such court,

whet her by original process, renoval or

otherwise, to pay a filing fee of $150,

except that on application for a wit of

habeas corpus the filing fee shall be $5.
Section 1914(a) has two salutary purposes. First, it is a
revenue raising neasure. The filing fees are deposited with the
Treasury, with $90 of each fee designated to a special fund "to
be available to offset funds appropriated for the operation and
mai nt enance of the courts of the United States.” 28 U S.C
§ 1931(a). Second, 8 1914(a) acts as a threshold barrier, albeit
a nodest one, against the filing of frivolous or otherw se
nmeritless lawsuits. Had each plaintiff initially instituted a

separate | awsuit as should have occurred here, a fee would have

been collected for each one for a total of npre than $9, 000.
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Thus, the federal fisc and nore particularly the federal courts
are being wongfully deprived of their due. By msjoining
clainms, a |lawer or party need not bal ance the paynent of the
filing fee against the nmerits of the claimor clains.

The sixty-two plaintiffs here are sinply the tip of the
i ceberg. We have already granted severance orders involving
al nost two thousand plaintiffs in other actions which are part of
this mass tort nultidistrict litigation. Two of the conplaints
had nanmed over seven hundred plaintiffs apiece. There are
potentially thousands of additional msjoined plaintiffs. |If the
$150 fee is elimnated for all severed plaintiffs in MDL 1203,
the governnent will suffer a | oss of hundreds of thousands of
dollars in revenue at the very time the workload of the clerk's
office is being greatly increased because of the added filings.

As noted above, 8§ 1914(a) requires the clerk to obtain
a $150 filing fee fromparties "instituting a civil action, suit
or proceedi ng whether by original process, renoval or otherw se."

(enmphasi s added). By including the words proceedi ng and

ot herwi se, Congress has given the statute a very broad reach
Wiile it is true that the plaintiffs started out with one civil
action, this court has now conpelled the filing of separate
conplaints for each of the plaintiffs. The filing of a separate
conpl aint constitutes the institution of a civil action? or

proceeding - if not by original process or renoval, then

2. Rule 3 of the Federal Rules of Civil Procedure provides, "a
civil action is commenced by filing a conplaint with the court.”
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otherwise. See U.S. ex rel LaCorte v. SmthKline Beecham 149

F.3d 227, 231 n. 3(3d Gr. 1998).
There is a paucity of reported decisions discussing the

inmposition of the filing fee. Plaintiffs rely solely on Adans v.

Al liant Techsytems, Inc., 2002 W. 220934 (WD. Va. Feb. 13,

2002). In that case, the court granted a notion to sever over
three hundred plaintiffs who had sued defendants for hearing | oss
al l egedly due to defendants' negligent conduct of a manufacturing
operation where the plaintiffs worked. It denied the defendants
notion to dismss all but one plaintiff and to require re-filing
of the clains and paynent of separate filing fees. Instead, it
ordered that "Plaintiffs' clainms be severed into individual
actions"” w thout the paynent of additional filing fees. Wth no
anal ysis of 8§ 1914(a), the court sinmply said, "it would not be
just to require Plaintiffs to re-file their clains and pay
separate filing fees after five years of litigation.” 1d. at *3.
Anot her court, however, took the opposite position when it
severed clains in an action brought by a single plaintiff against
mul ti ple m sjoined defendants. It directed the plaintiff to pay

the filing fees related to the severance. DI RECTV v. Loussaert,

218 F.R D. 639, 644 (S.D. lowa 2003).

We agree with the result in DIRECTV and decline to
foll ow Adans. For the reasons stated above, we view the paynent
of a $150 filing fee for every severed and anended conpl ai nt not

only as just but as mandated by § 1914(a). W do not read



§ 1914(a) to bestow a free ride on m sjoined or m sjoining
plaintiffs.

Since a $150 filing fee has already been paid by Weth
to renmove this action to the federal court, we will not require
the first naned plaintiff to incur that cost when that plaintiff
files a severed and anended conplaint. The notion for parti al

reconsi deration of PTO No. 3448 will otherw se be deni ed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS (Phenterm ne/ :
Fenf | uram ne/ Dexf enf | uram ne) : VDL DOCKET NO. 1203
PRODUCTS LI ABI LI TY LI TI GATI ON :

THI' S DOCUMENT RELATES TO

M KE COCKRELL, et al.
ClVIL ACTI ON NO. 03-20626

V.
WYETH, et al.

PRETRI AL _ORDER NO

AND NOW this day of May, 2004, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of plaintiffs for partial reconsideration of PTO
No. 3448 is DEN ED except that the first named plaintiff is not
required to pay a $150 filing fee when he files a severed and
anended conpl ai nt.

BY THE COURT:




