IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CAROLYN THOMAS, I ndividually )
and on Behalf of Al Persons ) GCivil Action

Simlarly Situated, ) No. 00-Cv-05118

)

Plaintiffs )

)

VS. )

)

NCO FI NANCI AL SYSTEMS, | NC., )

)

Def endant )

* * *

APPEARANCES:
ANN M CALDWELL, ESQUI RE, and
CLAYTON S. MORROW ESQUI RE
On behal f of Carolyn Thonas,
I ndi vidual Iy and on Behal f of
All Persons Simlarly Situated,

JAY S. ROTHMAN, ESQUI RE,
On behal f of NCO Fi nanci a
Systens, Inc.,

* * *

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

The matter is before the court on the Joint Mtion
Resubmi tting Joint Modtion for Certification of Settlenent C ass
and Prelimnary Approval of Settlenent and Notice to the C ass
(“Joint Mdtion”) filed Novenber 21, 2003. Because we concl ude
that the nmethod of conmunication with the proposed cl ass
presented by the parties is the best practicabl e under the
ci rcunst ances, we grant the notion and certify the class for

settl ement purposes.



Procedural History

The within civil action was initiated by a two-count
Complaint filed Cctober 10, 2000. Count one clains a violation
of the Fair Debt Collection Practices Act,

15 U.S.C. 88 1692-16920. Count two avers a violation of the Fair
Credit Reporting Act, 15 U S.C. 1681-1681v. The action is before
the court on federal question jurisdiction. See 15 U S. C

8§ 1681p; 28 U.S.C. §8 1331. Venue is appropriate because

def endant resides in Montgonery County, Pennsylvania. See

28 U.S.C. 88 118, 1391. Plaintiff has made a jury denmand.

Plaintiff seeks class certification. See
Fed.R Civ.P. 23. For purposes of settlenent,! the parties agree
that the proposed class may be certified. The parties have
previ ously sought court approval for class certification and
settl enment.

The issues presented in the parties’ notion were first
presented to our former colleague United States District Judge
Jay C. Waldnan as a Joint Mdtion for Certification of Settlenment
Class and Prelimnary Approval of Settlenent and Notice to C ass

filed March 21, 2002. On August 1, 2002 Judge Wal dman deni ed the

! The agreenents of counsel made for the purposes of this settlenent are
i nadm ssible to prove liability for the facts and circunstances averred in the
Conplaint in this or any subsequent proceeding should the within settlenent
agreement fail for any reason. See Fed.R Evid. 408; Affiliated Manufacturers
v. Alunmi num Conpany of Anerica, 56 F.3d 521, 526-528 (3d Cir. 1995). In such
an event, the parties will be permtted to pursue those contentions nade prior
to the settl ement agreenent.




nmotion citing deficiencies in the evidence supporting the
appoi nt nent of class counsel and supporting the parties’
contention that publication notice was the best notice possible
under the circunstances presented.?

In his August 1, 2002 Menorandum and Order, Judge
Wal dman made a nunber of |egal determ nations pertinent to our
analysis. Initially, Judge Wal dman concl uded that the nunerosity
requi renment was satisfied because joinder of all the proposed
cl ass nmenbers woul d be inpracticable. Next, Judge Wal dman hel d
that the commonality requirenent was net because common issues of
fact and law within the putative class predom nate over all other
i ssues presented therein.

I n addition, Judge Wal dman held that the typicality
requi renent was satisfied because the clains of plaintiff, as
class representative, arise fromfacts and circunstances that
typify the other putative class nenbers. Finally, Judge Wal dman
eval uated the proposed settl enent agreenent and determ ned that
it was fair, acceptable, and within the range of settlenents that
the court would approve. W conclude that Judge WAl dnan’s
findings and concl usions are the |aw of the case and adopt his

conclusions and reasoning. See Hamlton v. lLeavy, 322 F.3d 776,

786-787 (3d CGr. 2003).

However, in his Menorandum and Order, Judge WAl dman

2 The within action was transferred from Judge Wal dman’s docket to our
docket on March 4, 2003.



reserved judgnment in three areas. Initially, the parties

negl ected to offer any evidence concerning the qualifications of
cl ass counsel. Accordingly, Judge Wal dman found that he could
not determ ne the adequacy of counsel. Next, the parties

negl ected to offer any evidence of any pendi ng overl appi ng
actions. Consequently, Judge WAl dnman concl uded that he coul d not
decl are that disposition of the facts and circunstances presented
herein by a class action was a superior nethod of resolving this
case. Finally, Judge Wal dman found that the parties did not
submt sufficient evidence to support the conclusion that
publication notice by two notices in a two-week period in a
single publication was the best possible nethod of notifying the
cl ass.

Therefore, Judge Wal dman denied the initial notion
because a determ nation regardi ng the manageability of the class
action could not be made at that tinme. Because of these
deficiencies, Judge Wal dman denied the parties’ notion w thout
prejudice for the parties to resubmt a notion with additional
appropriate support.

On August 30, 2002 the parties resubmtted their notion
for class certification. |In that notion, the parties sought to
cure the defects identified by Judge Wal dman. On August 11, 2003
t he undersigned held oral argunment on the parties’ notion. On

August 13, 2003 the undersigned permtted the parties to file



suppl ement al nenoranda in support of their notion.

By Order and Opinion dated October 21, 2003,°3 the
under si gned denied the parties’ renewed notion. Specifically, we
concl uded that class counsel was adequate; that, if the class
coul d be properly noticed, the superiority requirenent was net;
and that individual notice was not the best practicable notice
under the circunstances. However, we denied the parties’ notion
because were unable to determ ne whether the publication notice
proposed by the parties was the best possible notice to the
putative class.*

Thus, the only issue addressed herein is whether the
met hod of communi cating with the proposed cl ass presented by the

parties is the best practicable publication notice.

Facts
Based upon the allegations contained in plaintiff’s
Complaint, the followng are the pertinent facts. Carolyn Thomas
is representative of a class of individuals within the United
States who accrued and failed to repay debts for personal or
househol d purposes. These debts of the class nenbers were |isted

on their credit report for seven years and deleted prior to

3 On January 15, 2004, the Order and Opi nion was anmended. However,
in our January 15, 2004 anmendnent we did not substantively alter our
Cct ober 21, 2003 Order and Opi ni on.

4 We incorporate the findings and conclusions of law in our previous
Order and Opinion. See Hamilton, 322 F.3d at 786-787.
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def endant NCO Fi nancial Systens, Inc. (“NCO) reporting the debt
to Trans Union, LLC, Experian Information Solutions, Inc.; and
Equi fax, Inc., the three credit reporting agencies.

NCO i s a provider of accounts receivable collections
services. NCO s focus is on recovery of delinquent and bad debt
account s.

At sonme point during or after 1998, NCO attenpted to
coll ect debts that it had purchased from Conmercial Financi al
Services (“CFS’). (W refer to the nanmes and addresses that NCO
purchased from CFS as the “List”.) Sone of the debts that NCO
sought to collect had already been deleted fromdebtors’ credit
reports pursuant to 15 U S.C. § 1681c because seven years had
passed since the debts were first placed on the debtors’ credit
reports. Nevertheless, NCO reported to the credit bureaus that
the debts were valid and had the debts put back onto the debtors’

credit reports.

Di scussi on

In our Order and Opinion dated Cctober 21, 2003, we
agreed that individualized notice was inpractical under the
ci rcunst ances and that publication notice was appropriate.
Specifically, we concluded that the defendant’s List of 2.2

mllion people who could be in the class was over-inclusive and



outdated.® However, we were unable to detern ne whether
t he proposed publication notice-whereby the putative class would
be notified by publications in the USA Today and through PR
Newswi re’ s National Newsline (US1l)-was sufficient notice. For
the foll owm ng reasons, we conclude that the proposed notification
is sufficient.

District courts have a “fiduciary responsibility [to
be] the guardian of the rights of the absentee class nenbers.”

G rsh v. Jepson, 521 F.2d 153, 157 (3d G r. 1975). \Wen, as in

this case, the class is to be notified of the certification of a
class and the settlenent of the action, the notice to the
putative class nmust satisfy the requirenments of Rules 23(c)(2)

and 23(e) of the Federal Rules of Cvil Procedure. Carlough v.

Anthem Products Inc., 158 F.R D. 314, 324 (E.D. Pa. 1993). The

5 In their joint notion, the parties provide suppl enental

information in support of the conclusion that the List is outdated. |In our
previ ous decision, we noted that the nature of the of fense required that the
data be at |east seven years old and reflect househol ds whi ch acquired debt
for “primarily for personal, famly, or household purposes” in order for
liability to follow 15 U.S.C. § 1692a(5).

The parties provided data and analysis from United State Bureau of
the Census. On Septenber 23, 2003, the Census Bureau reported that “[a]bout
120 million (46 percent) of the nation’s population that was 5 years old and
over in 2000 lived in a different hone than they did in 1995". Joint Mbtion,
Exhibit F. Furthernore, in 1996, the Census Bureau found the median duration
of residence by persons over the age of fifteen years was 4.7 years. Joint
Motion, Exhibit G W take judicial notice of these facts. See
Fed. R Evid. 201.

VWhen we consi der these denpgraphic facts together with the fact
that the debts on the List were likely accrued in the early 1990's, it is
possi bl e, and perhaps likely, that the people on the List have noved two or
nore times since the debts were accrued.

Because these facts support the conclusion that the addresses in
the List do not reflect the current addresses of the nmenbers of the putative
class, the addition of these facts further supports the conclusion that use of
the List will not result in appropriate notification to the putative cl ass.
Accordingly, we incorporate these facts into our previous anal ysis.

7



requi renents of Rule 23(c)(2) include those in Rule 23(e) and
are, in fact, stricter than those of Rule 23(e). [1d. at 324-325.
Thus, our analysis continues under Rule 23(c)(2).

In the execution of the court’s fiduciary duty the
court nust ensure that “nmenbers of the class [receive] the best
notice practicabl e under the circunstances, including individual
notice to all nmenbers who can be identified through reasonabl e
effort.” Fed.RCv.P. 23(c)(2). *“Individual notice nmust be sent
to all class nenbers whose nanes and addresses nay be ascertai ned

t hrough reasonable effort.” Eisen v. Carlisle & Jacquelin,

417 U.S. 156, 172, 94 S. Ct. 2140, 2150, 40 L.Ed.2d 732, 746

(1974).

“The Advisory Conmittee’s Note to Rule 23 ... [states]
that the ‘mandatory notice pursuant to subdivision (c)(2) ... is
designed to fulfill requirenments of due process to which the
cl ass action procedure is of course subject.’” Eisen,

417 U.S. at 173-174, 94 S. (. at 2150, 40 L.Ed.2d at 746 (citing

28 U.S.C. App., p. 7768); see Mullane v. Central Hanover Bank &

Trust, 339 U S 306, 314, 70 S.Ct. 652, 657, 94 L.Ed. 865, 873
(1950)

“An el ementary and fundanental requirenent of due
process in any proceeding which is to be accorded finality is
noti ce reasonably cal cul ated, under all the circunstances, to

apprise interested parties of the pendency of the action and



afford them an opportunity to present their objections.”

Mul  ane, 339 U.S. at 314, 70 S.Ct. at 657, 94 L.Ed. at 873.
However, the absence of individual notice is not fatal

to class certification or settlement. |f the menbers of a

putative class may not be determ ned by reasonabl e neans, then

constructive notice by publication nmay satisfy the requirenents

of Rule 23(c)(2). Carlough, 158 F.R D. at 325.

In determ ning the reasonabl eness of the effort
required, the court nust look to the “anticipated
results, costs, and anmount involved.” [In re

Ni ssan, 552 F.2d 1088, 1099 (5th Cr. 1977).] For
exanpl e, “[a] burdensonme search through records
that may prove not to contain any of the

i nformati on sought” is not required. 1d. Rule 23
does not require the parties to exhaust every
concei vabl e net hod of identifying the individual
class nenbers. See, e.qg., Burns v. Elrod,

757 F.2d 151, 154 (7th G r. 1985).

Carl ough, 158 F.R D. at 325.

Thus, we nust bal ance the potential for finding
information that may permt individual notice against the
possibility that the information in the parties’ possession wl|
not yield the nanes and contact infornmation of those in the
putative class and the expense or burden incurred to determ ne
into which of the two categories the reality falls.

I nstead of using the list in NCO s possession, the
parties propose a two-pronged approach to class notification.
First, the parties agree that NCOw || publish, at its own

expense, an 1/8 page-size advertisenent in the national edition



of the USA Today newspaper, Monday through Thursday edition, for
two consecutive weeks in substantially the formset forth in
Exhibit B to the Agreenent of Settlenent. The parties propose
that this notice be acconplished within 21 days of the entry an
Order granting their joint notion. Second, NCO w |l publish, at
its own expense, an advertisenent in substantially the form set
forth in Exhibit B to the Agreenent of Settlement in PR

Newswi re’ s National Newsline (USl), once within 21 days of an

O der.

The parties jointly assert that this conbination of
publication notices yields the best possible notice under the
circunstances. W note that USA Today is the nation’ s |argest
selling daily newspaper with a circul ation of approximtely 5.6
mllion.® W further observe that the US1 distribution network
of the PR Newswi re Service reaches over 3,000 newspapers,
magazi nes, national wire services, and broadcast networks that
are located in all 50 states and the District of Colunbia.” 1In
addition, PR Newswire US1 distributes notices to 3,600 conputer
on-1ine databases, where the notices are automatically displ ayed
on websites.?®

The cost of publishing an 1/8 page, black and white

6 Joint Motion, Exhibit A

! Joint Motion, Exhibit C

8 Joint Mdtion, Joint Stipulation of Facts Regardi ng Notice,

Par agraph 6, and Exhi bit D.

10



advertisement in the Monday through Thursday editions of USA
Today is $16,900. Because the advertisenent would run twi ce, the
cost of this publication is $33,800.°

The cost of publishing notice by PR Newswi re US1 woul d
be | ess than $1000.00.' This raises the total cost of the
parties’ proposed publication to | ess than $34, 800.

Not only is the proposed publication notice practical,
but it also conforns to due process requirenents. The proposed
publication will distribute notice throughout the country in a
variety of nedia. At the very least, notice will be published by
USA Today and over 3,600 conputer websites. At nost, notice wll
be published by nultiple newspapers, nmagazines, radi o stations,
tel evision stations, and over the internet. Thus, we concl ude
that this notice is calculated to have a ubi quitous reach. Such
a pervasive notice satisfies the requirenents of the Due Process
Cl ause. See Fed.R Cv.P. 23; Carlough, 158 F.R D. at 325.

On the opposing side of the scale, the bulk rate for
the United States Postal Service is 27.8 cents per itemmailed.
Wth 2.2 mllion addresses on the List, the cost of a direct

mai | i ng woul d be $611, 600. 00. This does not include the costs

9 Joint Mdtion, Joint Stipulation of Facts Regardi ng Notice,

Paragraph 1, and Exhibit A

10 Joint Mdtion, Joint Stipulation of Facts Regarding Notice,

Par agraph 2, and Exhi bit B.

1 At the parties’ request, we take judicial notice of this fact.
See Fed.R Evid. 201.
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associated wth printing the notices, and for purchasing
envel opes and stationery.

In addition, because the information is outdated, a
“ski p-search” woul d have to be perfornmed on the List for
i ndividual notice to be effective. A “skip-search” is a process
for finding mssing persons. The termcones fromthe debt-
collection industry and refers to those who “skip-out” on their
debts by noving and not |eaving a forwardi ng address. 2

Ski p- searches can cost from $10.00 to several hundred
dol lars per nane. Thus, at a mninum a skip-search for the |ist
woul d cost at |east $22,000,000.00. This is grossly out of
proportion with the less than $34,800 for publication notice or
the amount in controvery. Wen we further consider that a skip-
search will neither renedy the over-inclusiveness of the List,
nor guarantee individualized notice, we conclude that this nethod
is inmpractical and unlikely to produce as effective notice as the
met hod proposed by the parties. Accordingly, we reject this

met hod of class notification.

Concl usi on

For the foregoing reasons, we find that the publication
of notice to the class of the proposed class action settlenent,

whi ch has been jointly proposed by the parties, satisfies the due

12 Joint Motion, Exhibit E.
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process requirenents of the Fifth Amendnent to the United States
Constitution and is the best practicable notice under the
circunstances. Accordingly, we grant the parties’ notion and
certify this action as a class action for the purposes of

settl enent.
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