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VEMORANDUM AND ORDER

J. M KELLY, J. MARCH , 2004
Presently before the Court is a Mdtion for Sunmary Judgment
filed by Plaintiff Adam Brown d/b/a Iliad Antik (“Plaintiff”)
seeking judgnent as a matter of |aw pursuant to Federal Rule of
G vil Procedure 56(c) that Defendant Zurich-Anmerican |nsurance
Conmpany (“Defendant”) nust provide coverage for Plaintiff’s |oss
pursuant to the terns of a 12-nonth all-risk insurance policy
(the “Policy”) issued by Defendant to Plaintiff. Plaintiff is in
t he busi ness of selling antiques and ot her goods, and suffered a
| oss of its goods stored in a second floor workshop in Prague,
Czech Republic as a result of water damage. Defendant denied
Plaintiff’s claimbased on a “Territorial Limts” provision
contained in the Policy that excluded coverage in “the forner
Iron Curtain countries.” Plaintiff argues that the exclusionary
provi sion does not apply in this matter because its |oss occurred
in the Czech Republic, a country that was born in 1993, after the
fall of the Iron Curtain and, thus, it cannot be considered a
former lron Curtain country. Plaintiff also argues that, even if

the Czech Republic can be considered a fornmer Iron Curtain



country, judgnent in favor of coverage nust be rendered to avoid
an absurd result. For the follow ng reasons, Plaintiff’s Mtion

for Summary Judgnment is DEN ED

. BACKGROUND

Plaintiff is in the business of selling antiques, fine arts
and ot her goods fromits principal |location at 237 East 58th
Street in New York Gty. Plaintiff specializes in antiques known
as Biederneier Furniture, which was popul ar nore than 150 years
ago in Austro-Hungary, specifically, in and around the Cty of
Prague. Plaintiff obtains nost of its inventory fromresidents
l[iving in and around Prague who possess such furniture in various
states of disrepair. Plaintiff’s enployees gather this furniture
in Prague and ship large parcels of it to their New York City
showoom |In January 2002, Plaintiff |eased a workshop and
holding facility in Prague where it restores the furniture to
museum qual ity before shipping the furniture to New York City.

Previously, Plaintiff sought casualty insurance fromhis
Pennsyl vani a i nsurance agent, the Robert J. MCallister Agency,
Inc. (“McCallister”), to cover both consigned and purchased goods
while in Plaintiff’s custody and in transit. MCallister
enlisted the New York broker, DeWtt Stern G oup, Inc.

(“DeWtt”), to obtain the coverage and, on or about Decenber 26,

2001, Plaintiff was issued the Policy, No. 1M3501568-00, by



Def endant .

The Policy provided coverage for up to one mllion dollars
for goods damaged “[w]hile in the custody and control of the
I nsured or while carried by any nenber of the Insured s firmor
intransit to or fromor while at any conventions, shows or
exhi bitions and auctions worldwde.” (Pl.’s Ex. C, Declarations
Page 1 8.) The Policy also contained a formentitled “Antique
and Fine Arts Dealers Wrding,” which set forth “Territorial
Limts,” including the followng limtation:

The Property insured is covered while at the Insured

prem ses and/or in transit and/ or exhibition and/or

ot herwi se anywhere in the world excluding the forner

Iron Curtain countries subject to the limts defined in
Cl ause 4 bel ow.

(PI.”s Ex. D, Antique and Fine Arts Dealers Wrding § 3 (enphasis
added).) The Policy does not contain any other provisions
defining the phrase “fornmer Iron Curtain countries” or listing
the specific countries intended for inclusion in this phrase.

On or about August 12, 2002, a one-in-five-hundred-year
fl ood occurred in Prague, damagi ng approximately two mllion
dollars worth of inventory on the second floor of Plaintiff’s
Prague workshop. Plaintiff tinely submtted a claimto Defendant
and, in a letter dated October 11, 2002, Defendant denied
Plaintiff’s claimbased on the “fornmer Iron Curtain countries”
excl usion contained in the Policy.

Plaintiff brought the instant action against Defendant in



this Court seeking to recover for the | oss of goods stored in the
second floor workshop in Prague, Czech Republic as a result of
the water damage.' Plaintiff now noves for summary judgnent that
it should be entitled to coverage for its |oss pursuant to the
Policy issued by Defendant. Defendant responded, and Plaintiff

replied thereto.

1. STANDARD OF REVI EW

Under Federal Rule of G vil Procedure 56(c), summary
judgment is appropriate “if the pleadings, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law” Fed. R GCv. P. 56(c). In resolving a
notion for summary judgnent pursuant to Rule 56, the Court nust
determ ne whether “the evidence is such that a reasonable jury

could return a verdict for the nonnoving party.” Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986). The evi dence of
t he nonnoving party is to be believed, and the district court

must draw all reasonable inferences in the nonnovant’s favor.

! Plaintiff commenced a separate suit arising fromthe
sane di spute against MCallister and DeWtt in the Court of
Common Pl eas for Chester County, Pennsylvania (the “State Court
Action”). Those entities joined Defendant in the State Court
Action. Plaintiff voluntarily discontinued the State Court
Action w thout prejudice.



Id. at 255. Credibility determ nations, the weighing of the
evidence and the drawing of legitimate inferences fromthe facts
are jury functions, not those of a judge. 1d.

Where the nonnoving party bears the burden of proof at
trial, the party noving for summary judgnent may neet its burden
by showi ng that the evidentiary materials of record, if
adm ssi ble, would be insufficient to carry the nonnmovant’s burden

of proof at trial. Celotex Corp. v. Catrett, 477 U S. 317, 322

(1986). Once the noving party satisfies its burden, the burden
shifts to the nonnoving party, who nust go beyond its pleadi ngs,
and designate specific facts by the use of affidavits,
depositions, adm ssions or answers to interrogatories show ng
that there is a genuine issue for trial. [d. at 324.

Interpretation of an insurance policy is a question of |aw
that a court may resolve on a notion for sunmary judgnent.

Reliance Ins. Co. v. Messner, 121 F.3d 895, 900 (3d G r. 1997);

Har|l eysvill e I nsurance Conpany v. Aetna Casualty and Surety

| nsurance Conpany, 795 A 2d 383, 385 (Pa. 2002). The parties do

not di spute that Pennsylvania | aw governs this case.

I11. DI SCUSSI ON

Bef ore addressing the nerits of Plaintiff’s argunents, we
briefly turn to the history of the term “lron Curtain,” which

the parties do not dispute. Wnston S. Churchill popul arized the



term“lron Curtain” in a speech he gave at Westm nster College in
Ful ton, M ssouri on March 5, 1946, after being conferred an
honorary degree there. See Sinews of Peace (lron Curtain) Speech

publ i shed by The Churchill Centre avail able at

http://w nstonchurchill.org/i4al pages/i ndex. cf n?pagei d=429.
Churchill introduced the termto describe the political, mlitary
and ideol ogi cal divide between Western Europe and the Sovi et

Bl oc? from approxi mately 1945 to 1990, which ideol ogi cal border
ext ended approximately 1,600 mles from Travenuende, Germany to
Trieste, Italy. (See Def.’s Ex. 7, Map of the Iron Curtain from

1945-1990, Iron Curtain Revisited avail abl e at

http://wre. ap. org/ APpackages/ironcurtain/ map. htm .)

The parties also do not dispute the history of
Czechosl ovakia, that it was anong the Iron Curtain countries,
formed followng the First Wrld War by a nerger of the closely-

rel ated Czechs and Sl ovaks of the former Austro-Hungarian Enpire,

2 Churchill”s fanpbus speech provided, in relevant part:

From Stettin in the Baltic to Trieste in the Adriatic,
an iron curtain has descended across the Continent.
Behind that line lie all the capitals of the ancient
states of Central and Eastern Europe. Warsaw, Berlin,
Prague, Vi enna, Budapest, Bel grade, Bucharest and
Sofia, all these fanpus cities and the popul ati ons
around themlie in what | nust call the Soviet sphere,
and all are subject in one formor another, not only to
Sovi et influence but to a very high and, in many cases,
i ncreasi ng neasure of control from Moscow.

Id. (enphasis added).



and fell within the Soviet sphere of influence after the Second
Wrld War. (Pl.’s Ex. G The Wrl d Fact book 2002, Czech

Republic, available at

http://ww. ci a. gov/ ci al/ publications/factbook/print/ez.htm.)
Then, follow ng the collapse of the Soviet authority in 1989,
Czechosl ovaki a regained its freedomthrough a peaceful *Velvet
Revol ution” and, on January 1, 1993, underwent a “velvet divorce”
intoits two national conponents, the Czech Republic and

Sl ovakia. (1d.)

In support of summary judgnent that Plaintiff’s loss in the
Czech Republic is covered by the terns of the Policy, Plaintiff
argues that the phrase “former Iron Curtain countries” does not
apply here, to a loss that occurred in the Czech Republic, a
country that did not exist at the tine of the Iron Curtain.
Plaintiff also argues that, even if the |anguage of the
excl usionary provision is clear and unanbi guous to include the
Czech Republic in the phrase “former Iron Curtain countries,”
this Court should nevertheless find in favor of coverage to avoid
an absurd result. Defendant responds that the “Territori al
Limts” | anguage is not capable of nore than one reasonable
interpretation and, further, that Plaintiff’s action nust be
dism ssed for its failure to join indispensable parties pursuant
to Federal Rule of Cvil Procedure 19. W address the parties’

argunents in turn.



A Whet her Contract Language |Is O ear and Unanbi guous

The narrow i ssue before the Court is whether the term
“former Iron Curtain countries” used in an exclusionary provision
of an insurance contract is clear and unanbi guous such that
Plaintiff is precluded fromcoverage for a loss that occurred in
the Gty of Prague, Czech Republic. As discussed above, the
parties do not dispute that Czechosl ovakia was anong the Iron
Curtain countries and that it ceased to exist as a country in
1993, nor do they dispute that the Czech Republic, forned in
1993, is not now an Iron Curtain country.

Instead, Plaintiff argues that, since its loss occurred in a
country that did not cone into existence until after the fall of
the Iron Curtain, the phrase “former Iron Curtain country” cannot
have been contenplated to apply to the Czech Republic. Defendant
counters that coverage pursuant to the terns of the Policy is
clearly precluded since Plaintiff suffered its loss inthe Cty
of Prague, which, while currently located in a country now known
as the Czech Republic, is also the former capital of
Czechosl ovaki a, an indisputable former Iron Curtain country.

Under Pennsylvania |law, the task of interpreting an
i nsurance contract is generally perfornmed by a court rather than

by a jury. Standard Venetian Blind Co. v. Anerican Enpire Ins.

Co., 469 A 2d 563, 566 (Pa. 1983). A court nust ascertain the

intent of the parties as manifested by the | anguage of the



written agreenent, and where the policy |anguage is clear and
unanbi guous, the court nust give effect to the | anguage of the

contract. The Travelers Casualty & Surety Co. v. Castegnaro, 772

A 2d 456, 459 (Pa. 2001). Contractual |anguage is anbi guous “if
it is reasonably susceptible of different constructions and
capabl e of being understood in nore than one sense.” Hutchison

v. Sunbeam Coal Co., 519 A 2d 385, 390 (Pa. 1986). A court,

however, will not distort the nmeani ng of the | anguage or resort
to a strained contrivance in order to find an anbiguity. Steuart

v. MChesney, 444 A 2d 659, 663 (Pa. 1982). If a material term

is not defined, it is to be construed according to its natural,

plain and ordinary neaning. Lititz Miutual Insur. Co. v. Steely,

785 A 2d 975, 980 (Pa. 2001). Furthernore, where an insurer
relies on a policy exclusion as the basis for its denial of
coverage, the insurer has asserted an affirnmative defense that it

bears the burden of proving. Madison Construction Co. v. T he

Harl eysville Mutual Insur. Co., 735 A 2d 100, 106 (Pa. 1999).

Here, the Policy neither sets forth a definition of the
phrase “former Iron Curtain countries,” nor enunerates the
countries contenpl ated by that phrase. Nevertheless, the parties
do not dispute the origin or the nmeaning of the term“lron
Curtain,” or the geographic scope of that ideol ogical border.

Rat her, the anbiguity alleged by Plaintiff seenms to stemfromthe

meani ng of the words “fornmer” and “country.” Accordingly, we



interpret the remaining words in the phrase, “fornmer Iron Curtain
countries,” by invoking the canon of construction providing that
wor ds of common usage in an insurance policy are to be construed

in their natural, plain, and ordinary sense. See Easton v.

Washi ngton County Ins. Co., 137 A 2d 332, 335 (Pa. 1957). Thus,

we i nform our understanding of these words by considering their

dictionary definitions. See Madison Construction Co., 735 A 2d

at 108.

Webster’s Ninth New Col |l egiate Dictionary provides the
follow ng relevant definitions for the word “forner:” *“com ng
before in tine;” “of, relating to, or occurring in the past;” and

“havi ng been previously.” Wbster’s Ninth New Collegiate

Dictionary 485 (9th ed. 1991). The relevant definition for

“country” is “a political state or nation or its territory.” |Id.

at 298 (enphasis added). As discussed above, the phrase, “forner
Iron Curtain countries,” was found in the exclusionary provision
of the Policy entitled “Territorial Limts.” “Territory” is

defined, in relevant part, as “a geographical area belonging to

or under the jurisdiction of a governnental authority.” 1d. at
1218 (enphasi s added).

A reasonable interpretation of the phrase “forner Iron
Curtain countries,” located in the “Territorial Limts” section
of the Policy, then, is a geographic one that enconpasses all of

the territory previously occupied by the Iron Curtain nations, of

10



whi ch Czechosl ovaki a was indi sputably one. Plaintiff concedes
that in the place of the fornmer Czechosl ovakia are two countries:
Slovakia with its capital city of Bratislava, and the Czech
Republic with its capital city of Prague. (See Pl.’s Ex. G)
This interpretation, where the geographic scope of forner

Czechosl ovaki a i ncl udes both the Czech Republic and Sl ovaki a,
requires a determnation that the Czech Republic derived fromthe
geography of an Iron Curtain country and is, thus, itself, a
“former lron Curtain country.”

Exam ni ng the sanme phrase grammatically, we arrive at the
same conclusion that the Czech Republic is a “former Iron Curtain
country.” The word, “forner,” used here to nodify the phrase
“Iron Curtain country,” or sinply the word “country,” neans
“com ng before in time” or “having been previously.” Putting the
wor ds together, we understand the phrase, “forner Iron Curtain
country,” to include any political state that was previously an
Iron Curtain country, w thout regard for what formthat politica
state is in now. The Czech Republic, as discussed above, was not
fashi oned fromwhole cloth, but derived fromthe divorce of the
Czechs and the Sl ovaks that nmade up Czechosl ovakia. The Czech
Republic, then, was previously or at a time in the past,

Czechosl ovakia, an Iron Curtain country.
Agai nst this backdrop, Plaintiff is hard-pressed to advance

its strained interpretation that the Czech Republic, sinply

11



because it did not exist in its current geographic or political
formbefore the fall of the Iron Curtain, is not fornerly known
as Czechosl ovakia, an indisputable Iron Curtain country.
Plaintiff’s argunment fails to persuade this Court that the phrase
“former Iron Curtain country” is anbi guous and capabl e of nore

t han one reasonable interpretation, and we will not strain to
contrive sonme other seem ng reasonable interpretation of the
phrase to find an anbiguity. Whether exam ned geographically or
grammatically, there is only one reasonable interpretation of the
phrase “former Iron Curtain countries,” and we find that the
Czech Republic is a “former Iron Curtain country” as contenpl ated
by the phrase contained in the exclusionary provision of the
Policy. Accordingly, judgnent as a natter of lawis

i nappropriate here, and we deny Plaintiff’s Mdtion for Sunmary

Judgnent . 3

3 Plaintiff further contends that, even if the phrase
“former Iron Curtain country” is clear and unanbi guous so as to
i nclude the Czech Republic, justice and conmon sense denand an
interpretation in favor of coverage in the Czech Republic to
avoi d the absurd result of coverage denial where coverage was
intended. Plaintiff, however, proffers no evidence suggesting
that coverage in the Czech Republic was intended, especially in
light of the fact that the Policy predated the acquisition of the
Prague workshop, and Plaintiff never notified his brokers or
Def endant about the acquisition. (See Exam nation Under QGath of
Adam Brown, Pl.’s Ex. A at 21.) Thus, summary judgnment is also
i nappropriate as to this issue.

12



B. Whet her Plaintiff’s Conpl ai nt Should Be Di sm ssed

In its response to Plaintiff’s Mtion for Sunmary Judgnent,
Def endant contends that Plaintiff’s Conplaint should be dism ssed
pursuant to Federal Rule of Civil Procedure 19 for failure to
join “indispensable parties.”* Specifically, Defendant argues
that Plaintiff never dealt directly with it, but, rather, with
McCal lister, a |ocal broker in Pennsylvania, who, in turn, passed
on Plaintiff’s application for insurance to DeWtt, who acted as
Def endant’ s agent for placing the Policy, and that these parties
are indispensable parties. Plaintiff responds to Defendant’s
contentions in its Reply, explaining that neither MCallister nor
DeWtt is a necessary party.

Federal Rule of G vil Procedure 12 states that a defense of

failure to join a party indispensable under Rule 19 may be nade

4 Federal Rule of G vil Procedure 19(a) provides that a
person nust be joined as a party in the action if:

(1) in the person’s absence conplete relief cannot be
accorded anong those already parties, or (2) the person
clainms an interest relating to the subject of the
action and is so situated that the disposition of the
action in the person’s absence nmay (i) as a practi cal
matter inpair or inpede the person’s ability to protect
that interest or (ii) leave any of the persons already
parties subject to a substantial risk of incurring
double, multiple, or otherw se inconsistent obligations
by reason of the clainmed interest.

Fed. R Cv. P. 19(a). The Court may dism ss the action for the
absence of indispensable parties. Fed. R Gv. P. 19(b).

13



in any pleading permtted or ordered under Rule 7(a),® or by
nmotion for judgnment on the pleadings, or at trial on the nerits.
Fed. R Cv. P. 12(h)(2). Here, Defendant argues its defense of
failure to join an indispensable party in a response to
Plaintiff’s summary judgnent notion, rather than in the manner
prescribed by Rule 12. Accordingly, we do not address the nerits

of Defendant’s defense at this juncture.®

V. CONCLUSI ON
For the foregoing reasons, Plaintiff has failed to neet its
burden of denpnstrating that judgnent as a natter of lawis
warranted in this matter and, accordingly, Plaintiff’s Mtion for

Summary Judgnent i s DEN ED

> Federal Rule of G vil Procedure 7(a) provides:

There shall be a conplaint and an answer; a reply to a
count ercl ai m denom nated as such; an answer to a cross-
claim if the answer contains a cross-claim a third-
party conplaint, if a person who was not an ori gi nal
party i s summoned under the provisions of Rule 14; and
a third-party answer, if a third-party conplaint is
served. No other pleading shall be allowed, except
that the court may order a reply to an answer or a
third-party answer.

Fed. R Cv. P. 7(a).

6 The Court acknow edges, however, that Defendant raised
this issue as an affirmative defense in its Answer.

14



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ADAM BROWN, d/b/a | LI AD ANTI K, : ClVIL ACTI ON
Pl aintiff, :

V.
ZURI CH AMERI CAN | NSURANCE CO. , )

Def endant . : No. 02-7838

ORDER

AND NOW this day of March, 2004, in consideration
of the Motion for Summary Judgnent (Doc. No. 5) and Menorandum of
Law i n Support of Summary Judgment (Doc. No. 4) filed by
Plaintiff AdamBrown d/b/a Iliad Antik (“Plaintiff”), the
Menorandum i n Opposition filed by Defendant Zurich-American
| nsurance Conpany (Doc. No. 8), and Plaintiff’s Reply thereto
(Doc. No. 9), IT IS ORDERED that Plaintiff’s Mtion for Summary

Judgnent i s DEN ED.

BY THE COURT:

JAMES MG RR KELLY, J.



