IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AMCO UKRSERVI CE & : ClVIL ACTI ON
PROVPRI LADAMCO :
V.
AMERI CAN METER COVPANY : NO. 00- 2638
MVEMORANDUM
Dal zel |, J. March 29, 2004

Plaintiffs Anrco Ukrservice and Pronpril adanco are
Ukr ai ni an corporations seeking over $200 mllion in damages for
the breach of two joint venture agreenents that, they contend,
obl i gat ed defendant Anmerican Meter Conpany to provide themwth
all of the gas neters and related piping they could sell in
republics of the former Soviet Union.

After extensive discovery, Anerican Meter and
Pronpril adancto filed the cross-notions for sumary judgnment now
before us. Anmerican Meter asserts that it is entitled to
j udgnent agai nst both plaintiffs as a matter of | aw because the
joint venture agreenents are unenforceable under both the United
Nati ons Convention on Contracts for the International Sale of
Goods ("CI SG') and Wkrai nian commercial law. Pronpril adanto
clains that its agreenent is enforceable, that there is no
genui ne issue of material fact as to whether American Meter is in
breach of that agreenent, and that the only remaining issue is
the extent of the danmages it has sustai ned.

Upon consi deration of this conplex web of |aw, we
concl ude that Anmerican Meter is not entitled to sunmary judgnent

because the Cl SG does not apply to the joint venture agreenents



and because, under Pennsylvania's choice of |aw regine,

Pennsyl vania | aw, and not Ukrainian |aw, governs the plaintiffs’
clains. W further find that Pronpriladancto is not entitled to
summary judgnent on the liability issue because there remains a
genui ne issue of material fact as to whether C. Dougl as
Prendergast, the Anerican Meter enpl oyee who signed the

Pronpril adanto joint venture agreenent, had actual or apparent
authority to make the nonentous comm tnents on the corporation's

behal f that have occasioned this suit.

Fact ual and Procedural History

The origins of this action lie in the collapse of the
Sovi et Union and the new y-independent Ukraine's fitful
transition to a market economy. American Meter began to explore
the possibility of selling its products in the former Sovi et
Union in the early 1990s, and in 1992 it naned Prendergast as
Director of Operations of C. I.S. [Comonwealth of | ndependent
States] Projects. See Pl.'s Reply (Pl."s Mot. S.J.) Ex. A
Sonetinme in 1996, a Ukrainian-born Anerican citizen naned Sinon
Fri edman approached Prendergast about the possibility of
mar keti ng American Meter products in Ukraine.

Ukrai ne was a potentially appealing market for American
Meter at that tine. During and imedi ately after the Soviet era,
Ukrainian utilities had not charged consuners for their actual
consunption of natural gas but instead had allocated charges on

the basis of total deliveries to a given area. That system
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penal i zed consuners for their neighbors' wasteful ness and saddl ed
themw th the cost of |eakage |osses. |In 1997, the Ukrainian
governnent enacted |legislation requiring utilities to shift
toward a usage-based billing system Prendergast's early
prediction was that inplenentation of the |egislation would
require the installation of gas neters in mllions of honmes and
apartnment buildings. See Mem from Prendergast to Skilton of
11/10/97, at 1-2 (Pls.'" Resp. (Def.'s Mot. S.J.) Ex. 22).

After sone investigation, Prendergast and his superiors
at Anerican Meter concluded they coul d best penetrate the
Ukrai nian market by formng a joint venture with a | ocal
manuf acturer. To this end, Anerican Meter Vice-President Andrew
Wat son aut hori zed Friednman' on June 24, 1997 to engage in
di scussi ons and negotiations wth Ukrainian organi zati ons, and
the corporation also hired a fornmer vice-president, Peter Russo,
to consult on the project. Mndate of 6/24/97 (Pls.' Resp.
(Def."s Mot. S.J.) Ex. 14); Russo Dep. at 9 (Pls." Resp. (Def.'s
Mt. S.J.) Ex. 7). Prendergast, Russo, and Friednan began to
identify potential joint venture partners, and by |ate 1997, they
had sel ected Pronprilad, a Ukrainian manufacturer of conmmerci al
and industrial neters based in |vano-Frankivsk, the industrial
capital of western Ukraine. On Decenber 11, 1997, Prendergast
(representing American Meter), Friedman (representing his firm

Joseph Friedman & Sons, International, Inc.), and representatives

! At the tine, Friedman was working as a consultant for

Anmeri can Meter
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of Pronprilad and Aneri can- Ukrai ni an Busi ness Consultants, L.P.
("AUBC') net in Kyiv (the current preferred transliteration of
"Kiev") and entered into the first of the agreenents at issue
her e.
The agreenent provided for the establishnent of a

joint venture conpany, to be called Pronpriladanco, in which the
four signatories would becone sharehol ders. Pronpriladancto woul d
work in conjunction with its principals to develop the market for
American Meter products in the fornmer Soviet Union and, nost
i nportant for the purposes of this action, the agreenent
committed Anerican Meter to the follow ng obligations:

9. AMCO shall grant Joint Venture Pronpryl adAnto

exclusive rights to manufacture and install Meters

within the fornmer Soviet Union .

10. AMCO shall grant Joint Venture Pronpryl adAnto

exclusive rights to distribute the products

manuf actured by Pronpryl adAnto and all products

manuf actured by AMCO in the former Soviet Union.

13. AMCO wi Il deliver components and parts for Meters
taking into account 90% assenbly.

14. PronpryladAnto (at the first stage) shall perform
10% of the work required to assenbl[e] the Meters using
conponents and parts delivered by AMCO

15. AMCO w I | deliver the conponents and parts for
Meters by lots in containers, paynments for the delivery
bei ng subject to at |east a 90-day grace period.

16. The nunber of the conponents and parts for Meters
to be delivered to Ukrai ne shall be based on demand in
the forner Sovi et Union.

17. Orders for the conponents and parts for Meters,
with the quantities and prices according to paragraph
16 above shall be an integral part of this Agreenent.



Agreement of 12/11/97 (Def.'s Mot. S.J. Ex. A).?

After executing the agreenent, the parties incorporated
Pronpril adancto in Ukraine, and Friedman becane its Chief
Executive Oficer. The new corporation set out to obtain
Ukrai nian regul atory approval for Anmerican Meter products, which
required bringing Ukrainian officials to the United States to
i nspect Anmerican Meter's manufacturing process, and it sponsored
a legislative neasure that would give those products a
conpetitive advantage in the Ukrainian market.

On April 20, 1998, Friedman® and a representative of
AUBC executed a second joint venture agreenent for the purpose of
mar keting the gas piping products of Perfection Corporation, a
whol | y- owned subsidiary of Anerican Meter. Again, the parties
agreed to create and fund a corporation, this one to be called
Anto Ukrservice, and Anerican Meter conmtted itself to deliver
on credit, a level of goods based on demand in the fornmer Soviet
Uni on. Agreenent of 4/29/98 (Def.'s Mot. S.J. Ex. B). The
parties duly fornmed Anto Ukrservice, and Friedman becane its
Chi ef Executive Oficer.

By early sumrer, Pronpriladanco and Anto Ukrservice had

begun subm tting product orders to American Meter. In |ate June

> The agreenents are in Ukrainian, and for the purpose of

resolving these notions, we rely on Anerican Meter's certified
transl ati ons.

® Friedman signed the agreenent as a representative of both
his own firmand Anerican Meter, which strenuously denies that
Friedman could enter into contractual relations on its behal f.

-5-



or early July, however, Anerican Meter President Harry Skilton
effectively termnated the joint ventures by stopping a shipnent
of goods that was on its way to Ukraine and by refusing to extend
credit to either Pronpriladanco or Anto Ukrservi ce. See Skilton
Dep. at 123-24 (Pls.' Resp. (Def.'s Mot. S.J.) Ex. 5) (admtting
that, as a result of his decisions, the project "died a natural
death fromthen on out"). Finally, at a neeting on October 27,
1998, Anerican Meter Vice-President Al ex Tyshovnytsky i nforned
Friedman that the corporation had decided to wi thdraw from
Ukrai ne "due to unstabl e business conditions and eroding
i nvest nent confidence in that country.” Letter from Tyshovnyt sky
to Friedman of 10/29/98 (Pls.' Resp. (Def.'s Mdt. S.J.) Ex. 41).
On May 23, 2000, Pronpriladanco and Anto Ukrservice
filed parallel conplaints claimng that American Meter had
breached the rel evant joint venture agreenent by refusing to
deliver the neters and parts that the plaintiffs could sell in
the fornmer Soviet Union. Pronpriladanco's conplaint alleges that
the breach caused it to | ose $143,179,913 in profits between 1998
and 2003, and Anto Ukrservice clains |lost profits of $88,812, 000
for the sanme period. W consolidated the actions on August 18,

2000.

I[1. Anmerican Meter's Mtion for Summary Judgnent

Anerican Meter argues that summary judgnment is
warrant ed here because the joint venture agreenents are invalid

under the CISG and Wkrainian law. It also contends that it is
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entitled to sunmary judgnent because the plaintiffs' clains for
damages are based on nothing but "rank speculation.” Def.'s Mem

(Mot. S.J.) at 28. W consider each of these argunents in turn.

A The Cl SG

The United States and Ukraine are both signatories to
the Cl SG which applies to contracts for the sale of goods where
the parties have places of business in different nations, the
nations are Cl SG signatories, and the contract does not contain a

choice of law provision. Fercus, S RL. v. Palazzo, 2000 W

1118925, at *3 (S.D.N. Y. Aug. 8, 2000). Anerican Meter argues
that the Cl SG governs the plaintiffs' clainms because, at bottom
t hey seek damages for its refusal to sell them goods and that,
under the CI SG the supply provisions of the agreenents are

inval id because they lack sufficient price* and quantity terns.

* It is not entirely clear whether an open price term
invalidates a contract for the sale of goods under the Cl SG
Article 14(1) of the Convention provides that a proposal is
sufficiently definite to constitute an offer if "it indicates the
goods and expressly or inplicitly fixes or makes provision for
determ ning the quantity and the price." However, Article 55
states that "[w] here a contract has been validly concl uded but
does not expressly or inplicitly fix or nake provision for
determning the price, the parties are considered . . . to have
inpliedy nmade reference to the price generally charged at the
time of the conclusion of the contract for such goods sol d under
conparabl e circunstances in the trade concerned.” The
relationship between Articles 14 and 55 is the subject of a |ong-
si meri ng academ c controversy. Some conmentators claimthat
Article 55 obviates the need for a specific price term Qhers
argue that this approach begs the question whether the parties
have "validly concluded” a contract -- a question that can only
be answered by reference to Article 14 -- and surm se that
Article 55 applies where a Contracting State has opted out of the
Cl SG s provisions on contract formation. See generally Pau
Amat o, U.N. Convention on Contracts for the International Sale of
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Apart from a handful of exclusions that have no
rel evance here, the Cl SG does not define what constitutes a

contract for the sale of goods. See CISG art. 2, reprinted in 15

US CA App., at 335 (West 1998). This lacuna has given rise to
the problem of the Convention's applicability to distributorship
agreenents, which typically create a franework for future sales
of goods but do not |lay down precise price and quantity terns.

In the few cases examning this issue, courts both here
and in Germany have concluded that the CI SG does not apply to

such contracts. In Helen Kam nski Pty. Ltd. v. Mrketing

Australian Products, Inc., 1997 W. 414137 (S.D.N. Y. July 23,

1997), the court held that the CI SG did not govern the parties’
di stributorship agreenent, but it suggested in dictumthat the
Cl SG woul d apply to a termin the contract that addressed

speci fied goods. 1d. at *3. Three years |ater, Judge DuBois of

this Court followed Helen Kam nski and held that the Cl SG did not

govern an exclusive distributorship agreenent, an agreenent
granting the plaintiff a 25% interest in the defendant, or a

sal es comm ssion agreenent. Viva Vino Inport Corp. v. Farnese

Vini S.R L., No. 99-6384, 2000 W. 1224903, at *1-2 (E.D. Pa. Aug.

29, 2000) (DuBois, J.). Two German appell ate cases have
simlarly concluded that the Cl SG does not apply to

di stri butorship agreenents, which they ternmed "franework

Goods - The Open Price Termand Uniform Application: An Early
Interpretation by the Hungarian Courts, 13 J.L. & Com 1, 9-11
(1993) (discussing the controversy and conparing the views of
Prof essors Farnsworth and Honnol d).
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agreenents," but does govern sales contracts that the parties
enter pursuant to those agreenents. See OLG Dissel dorf, UNI LEX,

No. 6 U 152/95 (July 11, 1996), abstract avail able at

http://cisgw3. | aw. pace. edu/ cases/ 960711gl. ht ml ; OLG Kobl enz,
UNI LEX, No. 2 U 1230/91 (Sept. 17, 1993), text available at

http://cisgw3. | aw. pace. edu/ cases/ 930917g1. htm .

American Meter argues that this line of cases is
i napplicable here because the plaintiffs do not clai mdamages for
breach of what it terns the "relationship” provisions of the
joint venture agreenents® but instead seek to enforce an
obligation to sell goods. In other words, Anmerican Meter clains
that the supply and credit provisions are severabl e and governed
by the CISG even if the Convention has no bearing on the
remai nder of the two agreenents.

There are a nunber of difficulties wwth this argunent,
both in its characterization of the plaintiffs' clains and its
construction of the CISG To begin with, Pronpriladanto and Anto
Ukrservi ce are not seeking damages for Anmerican Meter's refusa
to fill particular orders. Instead, they are claimng that
American Meter nmaterially breached the joint venture agreenents
when it refused to sell its products on credit, and as the ad
damum cl auses of their conplaints nmake clear, they seek damages

for their projected |ost profits between 1998 and 2003. See

°® In this category, American Meter woul d place terns

dealing with such matters as quality control, the use of
regi stered trademarks, and the parties' advertising and marketing
obl i gati ons.
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Compl s. 91 6-7.

Anmerican Meter's construction of the CISGis equally
problematic. It is premsed on an artificial and untenable
di stinction between the "rel ationshi p" and supply provisions of
a distributorship agreenent -- after all, what could be nore
central to the parties' relationship than the products the buyer
is expected to distribute? Anerican Meter's rhetorical view
woul d also render it difficult for parties to create a general
framework for their future sales without triggering the ClSG s
i nvalidating provisions. Such a construction of the Convention
woul d be particularly destabilizing, not to nention unjust, in
the context of the joint venture agreenents at issue here. On
Anmerican Meter's reading of the CISG it could have invoked
ordi nary breach of contract principles if the plaintiffs had
failed to exercise their best efforts to pronote demand for its
products, all the while reserving the right to escape its
obligation to supply those products by invoking Article 14's
price and quantity requirenents. The CISG s provisions on
contract formation do not conpel such an expectati on-defeating
resul t.

We therefore join the other courts that have exam ned
this issue and conclude that, although the Cl SG nmay have governed
di screte contracts for the sale of goods that the parties had
entered pursuant to the joint venture agreenents, it does not

apply to the agreenents thensel ves.
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B. Ukr ai ni an Law

In the alternative, Anmerican Meter argues that the
joint venture agreenents are unenforceabl e because they violate a
nunber of Ukrainian |aws on the formof contracts for the sale
and supply of goods. To resolve this question, we nust first
determi ne whet her Ukrainian |aw indeed controls the validity of
t hese agreenents under Pennsylvania's choice of |aw rules, which

are applicable here pursuant to Klaxon Co. v. Stentor Electric

Mg. Co.. Inc., 313 U S. 487 (1941).

1. The Pennsyl vani a Choi ce-of - Law Regqi me

In Giffith v. United Air Lines, Inc., 203 A 2d 796,

805, (Pa. 1964), the Pennsylvania Supreme Court adopted a
flexible choice of law rule that "permts analysis of the
policies and interests underlying the particular issue before the
court.”™ Qur Court of Appeals has explained that the Giffith
"met hodol ogy conbi nes the approaches of both [the Restatenent
(Second) of Conflict of Laws] (contacts establishing significant
rel ationships) and 'interest analysis' (qualitative appraisal of
the relevant States' policies with respect to the controversy)."

Melville v. American Hone Assurance Co., 584 F.2d 1306, 1311 (3d

Cir. 1978).

In applying Giffith's hybrid approach, we begin with
an "interest analysis" of the policies of all interested states
and then, based on the results of that analysis, proceed to

characterize the case as a true conflict, false conflict, or
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unprovi ded-for case.® Lacey v. Cessna Aircraft Co., 932 F.2d

170, 187 & n.15 (3d Cr. 1991); see also LeJeune v. Bliss-Salem

Inc., 85 F.3d 1069, 1071 (3d Gr. 1996). A true conflict exists
"when the governnental interests of both jurisdictions would be
inpaired if their Iaw were not applied."” Lacey, 932 F.2d at 187
n.15. On the other hand, there is a false conflict "if only one
jurisdiction's governnental interests would be inpaired by the
application of the other jurisdiction's law." |d. at 187.

When interest analysis identifies a false conflict,
resolving the choice-of-law issue becones relatively
strai ghtforward because we apply the law of the only interested

jurisdiction. See, e.qg., Kuchinic v. MCrory, 222 A 2d 897, 899-

900 (Pa. 1966) (applying Pennsylvania | aw where Georgia was not a

"concerned jurisdiction"); Giffith v. United Air Lines, Inc.,

203 A . 2d 796, 807 (Pa. 1964) (applying Pennsylvania | aw where
Pennsyl vania had an interest in having its |aw applied but
Col orado had no such interest).

The resolution of a true conflict is a nore conpl ex
process. In an action for breach of contract, we both weigh the
conpeting governnmental interests and apply Sections 6 and 188 of

the Restatenent (Second). Melville, 584 F.2d at 1313-14.

2. Sour ces of Law

VWiile the plaintiffs and American Meter agree that

® An unprovided-for case arises when neither jurisdiction's

interests would be inpaired if their |aw were not applied.
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ordi nary breach of contract principles would govern the
plaintiffs' clains under Pennsylvania |aw, they dispute whether
the joint venture agreenents are invalid under Ukrainian |aw and,
if so, what governnental interests any invalidating | aws woul d
serve. W therefore begin with a discussion of Pennsylvania's
interest in this action and then turn to the nore difficult
probl ens that Ukrainian | aw presents, first exam ning the
statutes that American Meter has identified and then predicting
whet her a Ukrai nian court would apply themin this case.
Finally, after we have isolated any applicable statutory
provisions, we wll consider Ukraine's interest in their

enf or cenent .

(a) Pennsylvania Law

At the threshold, we note that Anerican Meter has
di sput ed whet her Pennsyl vania has any interest at all in the
enforcenent of the joint venture agreenents because they were
negotiated in Ukraine, witten in the Ukrainian | anguage, and
provide for the creation of Ukrainian corporations. This
argunment does not w thstand cl ose scrutiny because the record
anply denonstrates the inportant contacts between Pennsyl vani a
and both the parties to the joint venture agreenents and the
obligations those agreenents created. All of the American Meter
enpl oyees who hat ched t he Ukrai ni an project worked from corporate
headquarters in Horsham Pennsylvania, and nost inportant of all,

the parties to the joint venture agreenents contenpl ated that
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American Meter woul d oversee the project, extend credit, and
arrange for the shipnment of goods fromits offices here. See
Rest at enment (Second) of Conflict of Laws § 188(2) & cnt. e (1971)
(describing contacts with the transaction and the parties that
are relevant in identifying jurisdictions with an interest in the
case).

Not only does Pennsylvani a have significant contacts
with both the parties and the joint ventures, but enforcenent of
the joint venture agreenents woul d advance the Commonweal th's
general interests. As Anerican Meter grudgingly concedes, the
vi ndi cation of contractual parties' l|legitimte expectations
creates a stable business environnent and thereby hel ps the

Commonweal t h achieve its comrercial potential. Mers v.

Commer ci al Union Assurance Co., 485 A 2d 1113, 117 (Pa. 1984).
Finally, although American Meter asserts that the plaintiffs
clains for damages are too specul ative, it does not dispute that,
as an abstract proposition, the joint venture agreenents create

enforceabl e obligations under Pennsylvania | aw.

(b) Wkrainian Law

In the years since it achieved i ndependence, Ukraine
has devel oped a conpl ex and, from an outsider's perspective,
exceptionally murky body of |aw governing the formand content of

i nternational commercial agreements.’ American Meter contends

" Five years ago, M. Justice Colman of the Queen's Bench

traversed sone of the ground we cover here and wearily concl uded
that, "I ambound to say that | have found this an exceptionally
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that the joint venture agreenents are invalid under three
separate statutory schenes and that each advances identifiable
and significant state interests.

1. "Regul ati ons on the Supply
of Industrial Goods" (1988)

On July 25, 1988, the USSR Council of Mnisters
pronul gated "Regul ati ons on the Supply of Industrial Goods,"
whi ch remai ned effective in Ukraine after the coll apse of the
Sovi et Union pursuant to a general reception statute that the
Ver kovna Rada, the Ukrainian Parlianent, enacted in 1991. Under
Par agraph 19 of the Regul ations, a contract for the supply of
goods nust identify the goods to be delivered, the tinme of
delivery, and their price, quantity, and quality. Regulations
19 (CGusyev Aff. App. Ex. 2). Anerican Meter's Ukrainian |egal
expert has opined that the Regulations were still in force in
1998 and that the joint venture agreenents are invalid because
their supply provisions lack the terns detailed in Paragraph 19.
The plaintiffs' |egal expert, however, contends that the
Regul ati ons have no rel evance here because they were enacted to
regul ate the Soviet Union's internal market and, in any event,
never applied to joint venture agreenents. |In support of this
interpretation, the plaintiffs' expert points to Paragraph 2,

whi ch provides that the Regul ations cover "the rel ati ons anong

obscure area of UWkrainian | aw which appears to be very far from
settled." Azov Shipping Co. v. Baltic Shipping Co. (No. 3), 2
Ll oyd's Rep. 159, 172 (1999).

-15-



st at e-owned and cooperative and ot her social organi zations
regardi ng the supply of goods (including the supply of

i nported products in the internal market, unless otherw se
provided by law) . . . . " Batyuk Decl. Ex. 9 § 2.

Al t hough Anerican Meter solicited a suppl enental
affidavit fromits Ukrainian expert, he declined to challenge the
plaintiffs' expert's views on the Regulations. 1In view of the
fact that the plaintiffs' contentions appear to have textual
support -- and in the absence of a counter-argunent from Anerican
Meter -- we nmust conclude that the plaintiffs' view carries the
day on this issue and that the Regul ations are inapplicable here.

2. "Provi sions on the Form of
For ei gn _Econoni c Agreenents"” (1995)

Anmerican Meter's | egal expert has al so brought to our
attention the "Provisions on the Form of Foreign Econom c
Agreenents,"” which the Ukrainian Mnistry of Foreign Econom c
Rel ati ons and Trade enacted in 1995. The Provisions' preanble
states that they "are applicabl e when concl udi ng sal e (purchase)
agreenments on goods (services, performance of work) and barter
agreenents anong Ukrai nian and foreign econom c subjects
irrespective of their property formand type of activities."

Agreenents governed by the Provisions nust, inter alia,

identify the goods to be sold and specify their quantity and
quality. Provisions 8 1.3 (GQusyev Aff. App. Ex. 6). Anmerican
Met er contends that the joint venture agreenents are invalid

under the Provisions because they manifestly do not satisfy these
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requi renents. However, as the plaintiffs' |egal expert has
contended, the Provisions offer no textual support for Anerican
Meter's position. |Indeed, the text of the Provisions suggests
that they do not regulate joint venture agreenents and were
i nstead enacted to regularize contracts for the sale of goods and
provi sion of services. Not only does the preanble state that the
Provi sions are applicable to sale and barter agreenents, but
several sections of Part One clearly contenplate that its
requirenments will apply to contracts for goods and services.
See, e.qg., 8 1.3 (providing that the "Subject of Agreenent”
section of a contract nust "define what goods (services, works)
one of the counterparts is required to supply"; 88 1.5 & 1.8
(mandating that a contract specify "basic conditions of goods
supply (acceptance of perfornmed works or services)" and
"condi tions of acceptance (handi ng-over) of goods (works,
services)").

Finally, the plaintiffs' construction of the Provisions
gains support fromthe framers' apparent intention that they be

read in pari materia with Ukraine's Foreign Econom c Activities

Law ("FEAL"). See Preanble (providing that foreign economc
agreenments nust be nade pursuant to the FEAL); 8 3 (listing the
FEAL anmong "l egal and normative acts of Ukraine, which regul ate
the form procedures of conclusion and perfornmance of foreign
econom ¢ agreenents (contracts)"). Because the FEAL recogni zes
joint venture agreenents, see FEAL art. 6 para. 12 (Gusyev Aff.

App. Ex. 4) (providing that "[a] foreign econom c agreenent
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(contract) on joint venture creation shall be governed by the | aw
of the country in which the joint venture is created and
officially registered"), it is inprobable that the Foreign
Mnistry intended the 1995 enactnent to invalidate such
agreenents, which create long-termrel ationships and are unlikely
to contain price, quantity, and delivery terns that would be
sufficiently precise to satisfy the Provisions.

In view of this textual evidence, we conclude that
al t hough the Provisions would |ikely govern a particul ar sal es
contract executed pursuant to a joint venture agreenent, they do
not bear on the validity of the joint venture agreenent itself. ?

3. For ei gn Economi c
Activity Law (1991)

Finally, American Meter invites us to consider whether
the Wkrainian courts would invalidate the joint venture
agreenents under Article 6 of the FEAL. At the tine the parties
entered into these agreenents, Article 6 required any contract
between a Ukrainian entity and a foreign entity to be executed by
two representatives of the Ukrainian signatory, and neither
Pronprilad nor AUBC conplied with this rule.

Ukrai ne's two-signature rule was the final incarnation

of a policy with deep roots in the history of the Soviet command

8 O course, it is possible that the Ukrainian courts woul d

sever the supply provisions of the joint venture agreenents and
apply the Provisions to them However, Anmerican Meter has not
provided us with any evidence that the Ukrainian courts have
taken this approach to joint venture or other "framework"
agreenents.
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econony. According to a Stalin-era decree, any contract between
a foreign entity and a Soviet foreign trade organi zation ("FTQO")
that was executed in Mdscow required the signatures of the FTO s
chai rman or deputy as well as a person possessing the chairman's
power of attorney. Contracts executed abroad required the
signatures of two persons with powers of attorney. The

gover nnent published the nanes of FTO officials with the power to
sign such agreenents in a foreign trade journal. See Anthony

Gardner, Note, The Doctrine of Separability in Soviet Arbitration

Law. An Analysis of Sojuzneftexport v. JOC Ol Co., 28 Colum J.

Transnat'|l L. 301, 322 & n. 104 (1990); Batyuk Decl.  19. A 1978
enact ment of the USSR Council of Mnisters, "On the Procedure for
Si gni ng Foreign Trade Transactions," retained the two-signature
rule, and according to a late Soviet court decision, failure to
conply with the rule rendered the contract voi dable at the
instance of the FTO See Gardner, supra, at 322 n. 104, quoting
Sojuzneftexport v. JOC Gl Co., 40 Int'l Arb. Rep. B-44 (1989).

One writer has suggested that the purpose of the two-
signature rule was "to protect foreign trade organi zati ons from
bei ng bound by i nprovident contracts concluded by junior
officials in return for kickbacks."” Gardner, supra, at 322
n.104. The plaintiffs' |egal expert has offered the nore
sinister, but not inconpatible, explanation that "the role of the
second signatory generally was to exercise control over the first
signatory in the interests of the K@." Batyuk Decl. { 19.

What ever its purpose may have been, one m ght have
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t hought that the two-signature rule would have di sappeared after
1990 along with the other |egal trappings of the Soviet econony.
In 1991, however, the Verkovna Rada enshrined the two-signature
rule in the FEAL®:

In the event that the foreign econom c agreenent is

si gned by an individual, signature of such individua

shall be required. The foreign econom c agreenent

shall be signed on behal f of other subjects of economc

activity by two persons: one person who is authorized

to sign by virtue of his/her position, in accordance

wi th his/her founding docunents, and anot her person who

is solely authorized to sign on the basis of the power

of attorney issued under the hand of the directors of

t he subject of foreign economic activity, unless

ot herw se provi ded by foundi ng docunents.
FEAL art. 6 para. 2 (Gusyev Aff. App. Ex. 5) (as anended and
restated on March 14, 1995 but before anmendnment of October 21,
1999).

Ukr ai ni an busi nesses, however, did not always conply
wWith the two-signature rule, and a di spute between a Ukraini an
pharmaceutical firmand its Anerican trading partner soon forced
the courts and Verkovna Rada to clarify the rule's place in
Ukrai ni an comrercial law. Arnor Pharmaceutical filed a claimin
the Wkrainian Arbitration Court against Lubnipharmfor the return
of partially unpaid pharmaceuticals. On Novenber 22, 1996, the
Suprenme Arbitration Court of UWkraine ("SACU') invalidated the

original contracts on the ground that two representatives of

® According to the plaintiffs' |egal expert, the inclusion

of the two-signature rule in the FEAL was a conprom se between
advocates of economc |iberalization and their opponents, who
sought to retain the state's nonopoly on foreign trade. Batyuk
Decl. 1 19.
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Lubni pharm di d not execute them but on January 11, 1997 the
Arbitration Board of the SACU declared that failure to conply
with the two-signature rule was not automatic grounds for

i nval idation and overturned the decision of Novenber 22nd. The
Pl enary Meeting of the SACU upheld the Arbitration Board's
decision, and the dispute ultimately |anded in the Constitutional
Court of Ukraine. See Const. Ct. Ukraine, No. 1767, Case No. 1-
17/98, at 2-3 (Nov. 26, 1998) (CGusyev Aff. App. Ex. 8) (providing
procedural history of the case). |In a decision dated Novenber
26, 1998, the Court somewhat anbi guously stated that the two-
signature rule was "obligatory" but also held that failure to

conply "may be the basis for invalidation of the foreign economc
agreenment in court as not neeting the requirenents of |aws or
international agreenents of Wkraine." 1d. (enphasis added).

The Verkovna Rada and SACU swiftly acted to blunt the
Constitutional Court's ruling. The Deputy Prosecutor General of
Ukraine filed a subm ssion in the Suprene Arbitration Court to
review the Lubni pharm case, but in a ruling issued June 11, 1999,
the SACU affirned its earlier decision to uphold the Lubnipharm
contracts. Seizing upon the Constitutional Court's statenent
that failure to conply with the two-signature rule nay be a basis
for invalidating a contract, the Court concluded that it retained
the discretion to affirmnon-conform ng contracts and that
i nval i dation woul d be inappropriate in the Lubni pharm case

because both parties had actually perfornmed under the contracts.

The Court also noted that, in any event, the Constitutional
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Court's decision did not state whether it had retroactive effect.
SACU, No. 04-0/1-7/28, at 2-3 (June 11, 1999) (Batyuk Decl. Ex.
14).% Four nonths later, the Verkovna Rada at |ast repeal ed the
two-signature rule. See Amend. of Art. 6 (Cct. 21, 1999) (Batyuk
Decl. Ex. 13).

Apparently, however, neither the SACU s narrow
construction of the Constitutional Court's ruling nor the
anendnment to Article 6 has dimmed the |lower court's wllingness
to invoke the two-signature rule in cases involving contracts
executed before the repeal. 1In 2001, for exanple, Judge Zyrnov
of the Kyiv City Commercial Court' relied upon the rule to
nullify a |l ease and credit agreenent between a Ukrai ni an

corporation and Fortis Bank of the Netherlands, despite the fact

' An anonynous commentary, which the plaintiffs' |[egal

expert included in the exhibits supporting his declaration and to
whi ch def endants have not taken exception, notes that the SACU s
deci sion accorded with the position of the International
Conmercial Arbitration Court of the Chamber of Commerce and

| ndustry of Ukraine as well as another case:

[I]n one simlar case, paynent under a contract was
made under five specifications out of six. A dispute
arose with respect to the last specification. The

def endant tried to change the subject matter of the
action, and file a counter claim seeking the
invalidation of the entire contract specifically due to
t he absence on the contract of the second signature of
t he responsi bl e individual. However, the court

di sm ssed such a claim

Commentary on SACU, No. 04-0/1-7/28 (June 11, 1999), at 4 (Batyuk
Decl. Ex. 14).

1 According to Anmerican Meter's |egal expert, the
Arbitration Courts are now called Commercial Courts. QGusyev Aff.

1 26.
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that the Bank had rendered performance. See Kyiv City Commercia
Ct., No. 9/188-01 (Aug. 31, 2001) (CGusyev Suppl. Aff. Ex. A.

Predi cti ng another judicial systenis resolution of an
issue is always a perilous business®, but we nust conclude there
is at least a possibility that a Ukrainian court would invalidate
the joint venture agreenments on the ground that the Ukrainian
parties did not conply with the two-signature rule. The
Constitutional Court has confirnmed that the courts may invalidate
a contract for failure to conply with the rule, and while the
SACU has shown its willingness to uphold contracts where (as
here) there has been performance, the Fortis Bank deci sion shows
that the ower courts are still prepared to enforce the rule even
in circunstances where the SACU m ght denur.

3. Characteri zation of the
Conflict of Law Probl em

Qur conclusion that the courts of Pennsyl vani a and
Ukrai ne m ght diverge in their treatnent of the joint venture
agreenments nerely poses the conflict of |aw problem w t hout
resolving it. In order to determ ne whether this case involves a
false or true conflict, we nust first determ ne what, if any,
governnental interests the two-signature rule advances.

American Meter contends that Ukraine has an interest in

the retroactive enforcenent of the rule because it protects

2 As Judge Sloviter has noted, our own Court of Appeals

has made incorrect "Erie guesses” in a "not insignificant” nunber
of cases. Dolores K Sloviter, A Federal Judge Views Diversity
Through the Lens of Federalism, 78 Va. L.R 1671, 1679-80 (1992).
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Ukrai ni ans who enter into contracts with foreigners and pronotes
certainty, predictability, and uniformty in conmerci al
relationships. Def.'s Reply (Def.'s Mot. S.J.) at 18. Anerican
Meter's "argunent from paternalisntf would bear close scrutiny if
we were resolving this conflict of Iaw problemin 1992. After
all, the plaintiffs' |egal expert had stated that the Verkovna
Rada included the rule in the FEAL as a sop to |legislators who
opposed econom c |iberalization, and perhaps its proponents
believed that requiring two signatures on contracts woul d protect
Ukrai nian naifs fromnore commercially sophisticated (and
capi tal i smhardened) foreigners. ' Now that the Verkovna Rada
has repeal ed the two-signature rule, however, we cannot concl ude
on the record before us that its continued enforcenent advances
any current social, political, or economc interest of Ukraine.
Turning to Anerican Meter's "argunent from commerci al
certainty,” we note that this articulation of Ukraine's interest
in the rule remains plausible despite the repeal. A hard-and-
fast policy that all foreign econom c agreenents executed between
t he enactnent of the FEAL and the statute's 1999 amendnent nust
conply with the two-signature rule would -- like any bright-Iine
rule -- have the advantage of letting parties know exactly where

they stand. But as the recent decisions of the SACU and Kyiv

3 I'n any event, the enforcenent of the two-signature rule

in this case would not advance any such paternalistic policy
because the Ukrainian corporations want to enforce the joint
venture agreenments and it is Anerican Meter who seeks the rule's
shel ter.
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Commerci al Court underscore, the difficulty with this argunent is
that the two-signature rule is not so nuch a bright-line rule as
it is a controversial repository of judicial discretion that
allows courts to invalidate contracts for any reason -- or
perhaps for no reason at all. Under these circunstances, we
cannot discern how the two-signature rule advances any of the
procedural or commercial advantages that Ukraine woul d derive
froma predictable body of | aw governing the validity of
contracts.

To summari ze, we have concl uded that Pennsyl vani a and
Ukrai ne both have significant relationships with the parties and
the transactions. Moreover, we have found that Pennsylvani a has
a general interest in the enforcenent of contracts, and it goes
W t hout saying that this interest would be conpromsed if a
Pennsyl vani a corporation could defeat the expectations of its
trading partners in the manner Anmerican Meter has proposed here.
Finally, we have concluded that Anerican Meter has not identified
any governnental interest of WUkraine in the continued enforcenent

of the repeal ed two-signature rule. ™

“ Qur conclusion that the two-signature | aw no | onger

advances an articul abl e governnental interest is based strictly
on the record that the parties have adduced after a protracted
period of discovery and after soliciting the assistance of
experts on Wkrainian |law. The Restatenment observes that "[e]very
rule of law, whether enbodied in a statute or in a common | aw
rul e, was designed to achi eve one or nore purposes.” Restatenent
(Second) of Conflicts of Law 8 6 cnt. e (1971). |In nost cases
the court can honor this principle and identify the rel evant
governnental interests by engaging in a bit of 1-L |aw and
econom cs theorizing. See, e.qg. Reyno v. Piper Aircraft Co., 630
F.2d 149, 167-68 (3d Cir. 1980) (concluding that Pennsylvania's
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Because our analysis reveals that Pennsylvania's
interest would be harned by applying Ukraine's |aw, but that no
identified Ukrainian interest will be inpaired by enforcing these
contracts, this case presents a false conflict. Under the
Pennsyl vani a choi ce-of -l aw regi ne, Pennsylvania | aw therefore
governs the plaintiffs' clainms, and Anerican Meter is not
entitled to sunmary judgnent on the ground that the contracts are

i nvalid under Ukrainian | aw.

C. Conpensat ory Damages

Anerican Meter finally argues that, even if the joint
venture agreenments are enforceable, the plaintiffs' clains for
damages are too specul ative to warrant subm ssion to a jury
because they are nothing nore than extrapol ati ons from sal es
agreenents that were never valid under Ukrainian |aw.

I n Pennsylvania, a plaintiff seeking damages for
anticipated |lost profits nust offer evidence providing a basis

for estimating them"w th reasonable certainty.” Exton Drive-ln,

Inc. v. Honme Indemity Co., 261 A 2d 319, 324 (Pa. 1969); see

al so Jahanshahi v. Centura Devel. Co., 816 A 2d 1179, 1184 (Pa.

strict liability regime favors consuner safety, while Scotland' s
retention of traditional negligence rules in the product
liability area encourages industry to locate within its borders).
However, in a case involving an unfamliar |egal regine where the
choi ce of law question arises in the context of a notion for
sumrary judgnent, the court is entirely dependent on the parties’
subm ssions. Wiile the Wkrainian courts very well may have

devel oped a nuanced approach to the retroactive application of

t he two-signature rule that enbodi es and advances sone
governnental interest, Anerican Meter sinply has not shown it.
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Super. 2003) (danmmges for future lost profits "may not be awarded
when the evidence | eaves the trier of fact w thout any gui deposts
except his or her own speculation"”). Although a new business
wWith no record of profitability cannot usually satisfy this

standard, see, e.qg., Exton, 261 A 2d at 324-325, the Pennsylvani a

Superior Court has carved out an exception for a new business
that can show a "significant interest” in its product or service

before the contract breach occurred. Del ahanty v. First Pa.

Bank, N. A, 464 A 2d 1243, 1260 (Pa. Super. 1983), citing Gen'

Dynafab, Inc. v. Chelsea Indus., Inc., 447 A 2d 958, 960 (Pa.

Super. 1982). Moreover, the Superior Court has cautioned that
"it is better that the jury hear the evidence of future |ost
profits and decide its weight than allow the court to exclude the
evidence entirely." 1d.

There is no question that Pronpriladancto and Anto
Ukr servi ce were new busi nesses operating in an unstable
comrerci al environment, but for summary judgnent purposes the
record sufficiently shows that Ukrainian purchasers denonstrated
their interest in Arerican Meter's products during the brief
lifespan of the joint ventures. Russo and representatives of
Pronpril adanto attended an industrial trade showin Kyiv in July
of 1998, and Prendergast reported that interest in Anerican
Meter's products at the trade show was "overwhel mng." Mem of
Prendergast to Diasio of 7/30/98, at 5007 (Pls.' Resp. (Def.'s
Mt. S.J.) Ex. 13).

Mor eover, the plaintiffs entered into six sales
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contracts with Ukrainian nmunicipalities and gas conpanies in June
and July of 1998. Anerican Meter argues that these agreenents
have no evidentiary value because they violated a 1997 decree of
the Ukraine Cabinet of Mnisters granting a state firm Ukrgas,
the exclusive right to purchase and produce gas neters. However,
the plaintiffs' |egal expert has declared that on July 30, 1998,
the Council of Mnisters rescinded the decree, thereby nmaking it
possi bl e for purchasers and suppliers to re-execute any
agreenents entered during the pendency of the decree. Batyuk
Decl. 91 32-33.

Viewing this record in the Iight nost favorable to the
plaintiffs, we conclude that sunmary judgnment would be premature
because there remain material issues of fact concerning the
demand for Anerican Meter's products and the extrapol ati ve val ue

of the six sales contracts. *®

[1l. Pronpriladanco's Partial Mtion for Sunmary Judgnment

American Meter's president, Harry Skilton, has candidly
acknow edged that he term nated the Ukrainian project in 1998
after refusing to extend credit or ship goods. Skilton Dep. at
125, 159-63, 172-73 (Pls.' Resp. (Def.'s Mt. S.J.) App. Ex. 5).
On the basis of this adm ssion, Pronpriladanco contends that it

is entitled to summary judgment on the issue of liability because

5 American Meter is free to argue that the extrapol ative

val ue of these sales nust reflect the |likelihood that the
plaintiffs' putative trading partners would have declined to re-
execute the contracts after July 30, 1998 or woul d have been
unable to pay for the products they agreed to purchase.
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there is no genuine issue of material fact as to whether Anerican
Met er breached the joint venture agreenents. Anerican Meter
responds that even if its conduct would constitute a breach of
the agreenent there renmains a genuine issue of material fact as
to whet her Prendergast had actual or apparent authority to
execute such a contract in his capacity as the corporation's

agent .

A. Prendergast's Actual Agency Authority

We begin with Prendergast's actual agency authority.
Pennsyl vani a | aw recogni zes two forns of actual authority:
express and inplied. Express actual authority is "directly
granted by the principal to bind the principal as to certain

matters,” while inplied actual authority exists where the agent's
acts "are necessary, proper and usual in the exercise of the

agent's express authority.” Bolus v. United Penn Bank, 525 A 2d

1215, 1221 (Pa. Super. 1987).

Wiile it is true that Prendergast was actively
identifying and then negotiating with potential Ukrainian
partners in 1997, Harry Skilton has averred that he never
approved or was even aware of the Pronpriladanco agreenent. He
also clainms that, pursuant to a | ongstandi ng resol ution of the
Board of Directors, neither Prendergast nor Watson (Prendergast's
i mmedi ate supervisor) could have made the nmultimIlion dollar
conm tment contenplated in the agreenent w thout Board approval .

Skilton Aff. 71 2-7 (Def.'s Resp. (Pl."'s Mot. S.J.) Ex. E). At
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hi s deposition, noreover, Skilton stated that he had only

aut hori zed Watson and Prendergast to secure certification for
Anmerican Meter's products and create "standby"” or "cubbyhol e"
joint ventures with | ocal conpanies that coul d have becone active
if the corporation had decided to nove forward with the Ukrainian
project. Skilton Dep. at 44-45, 90 (Def.'s Resp. (Pl."'s Mt.
S.J.) Ex. B).

Jim D asi o, who gradually assuned Watson's
responsibilities as Chief Financial Oficer in 1998, acknow edges
that he was aware of Friedman's and AUBC s | obbyi ng and marketi ng
efforts and that he knew Pronprilad and Anerican Meter had
created a "standby" joint venture conpany. However, he denies
any know edge of the joint venture agreenent, and he clains that
there was not even a copy of the agreenent in Watson's files.
Diasio Aff. Y 6-7, 10, 14 (Def's Resp. (Pl.'s Mot. S.J.) Ex. O.

Finally, Anmerican Meter's Assistant Secretary and
cust odi an of corporate seals, C Kelsey Brown, avers that the
rubber stanp Prendergast used to authenticate his signature on
the agreenent is not an official corporate seal, that he never
issued it to Prendergast, and that he has never even seen it.
Brown Aff. q 4-7 (Def.'s Resp. (Pl."s Mot. S.J.) Ex. I.

Viewed in the light nost favorable to American Meter
this record shows that there is a genuine issue of material fact
as to whether Prendergast had actual authority to enter into the

j oi nt venture agreenent.
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B. Prendergast's Apparent Agency Authority

Anmerican Meter also argues that there is a disputed
guestion of fact as to whether Prendergast had apparent authority
to execute the Pronpril adanco agreenent. Apparent authority
exi sts under Pennsyl vani a | aw

where a principal, by words or conduct, |eads people
with whomthe all eged agent deals to believe that the
princi pal has granted the agent the authority he or she
purports to exercise. The third party is entitled to
beli eve the agent has the authority he purports to
exerci se only where a person of ordinary prudence,
diligence and discretion would so believe. Thus, a
third party can rely on the apparent authority of an
agent when this is a reasonable interpretation of the
mani festati ons of the principal.

Joyner v. Harleysville Ins. Co., 574 A 2d 664, 667-668 (Pa.

Super. 1990) (citations omtted).

Whet her the doctrine of apparent authority applies in a
given case is alnmobst never suited for summary judgnent because it
closely turns on both the principal's nmanifestations and the

reasonabl eness of the third party's beliefs. Gzzi v. Texaco,

Inc., 437 F.2d 308, 310 (3d G r. 1971). The only person invol ved
in this action who conceivably coul d have been deceived into

t hi nki ng that Prendergast could sign the joint venture agreenent
was Sinmon Friedman, and what he knew about Prendergast's
authority is very much an open question. Prendergast testified
that he told Friedman he had authority to negotiate and execute
the joint venture agreenments, but Anerican Meter plausibly
counters that Friedman's own correspondence with Diasio betrays

hi s awareness that Prendergast was not unilaterally calling the
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shots at Anerican Meter. Prendergast Dep. at 44-45 (Pl.'s Suppl.
Reply (Pl.'s Mot. S.J.) Ex. A); Letters fromFriedman to D asio
of 7/22/98 & 8/12/98 (Def.'s Resp. (Pl."s Mot. S.J.) Exs. K&L)
(notifying Diasio that he was awaiting American Meter's deci sions
on various natters).

On this record, therefore, sunmary judgnment woul d be
i nappropri ate because Prendergast's apparent authority is a
hi ghly consequential question of disputed fact that nust await

trial.

Concl usi on

W therefore conclude that American Meter is not
entitled to summary judgnent. The Cl SG does not govern the joint
venture agreenents, and even though it is possible a Ukrainian
court would refuse to enforce these agreenents, Pennsylvania |aw
governs their validity because this case presents a "fal se
conflict" under Pennsylvania's well-settled choice of |aw rules.

Finally, the plaintiffs have presented sufficient
evidence in support of their clains for projected | ost profits to
wi t hstand summary judgnent. W also deny Pronpril adancto' s notion
for summary judgnment because there is a genuine issue of materi al
fact as to whether C. Dougl as Prendergast had actual or apparent
authority to sign the joint venture agreenent on American Meter's
behal f .

An Order enbodyi ng these hol di ngs foll ows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN

AMCO UKRSERVI CE &
PROVPRI LADAMCO

AMERI CAN METER COMPANY

DI STRI CT OF PENNSYLVAN A

ClVIL ACTI ON

NO. 00-2638

ORDER
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AND NOW this 29th day of March, 2004, upon
consi derati on of defendant Anerican Meter Conpany's notion for
summary judgnment (docket entry # 62) and plaintiffs Anto
Ukrservi ce and Pronpril adanto's response thereto, and
Pronpril adanto's notion for partial sunmary judgnent (docket
entry # 66) and Anerican Meter's response thereto, and in

accordance with the acconpanyi ng Menorandum it is hereby ORDERED

t hat :
1. Defendant's notion for sumrmary judgnment is DEN ED
2. Pronpriladanto's notion for sunmary judgnent is
DENI ED; and

3. By April 12, 2004, the parties shall CONFER and
JO NTLY REPORT on (a) what discovery, if any, renmains to be
conpl eted before trial and (b) when counsel would be avail abl e

for trial after Septenber 1, 2004.

BY THE COURT:

Stewart Dal zel |, J.
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