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Presently before the Court is a Mdtion to Conpel Discovery
filed by Plaintiffs Jose Vargas (“Vargas”) and Jennifer Brennan
(“Brennan”) (collectively, “Plaintiffs”) seeking discovery of the
contents of an investigative file created and nai ntai ned by
Def endant Pal m Managenent Corporation d/b/a The Pal m Rest aur ant
(“Defendant”) in its internal investigation of Plaintiffs’
conpl ai nts of unlawful workplace discrimnation. Defendant
refuses to produce the contents of the investigative file on the
basis that its contents were prepared in anticipation of
litigation and, thus, protected fromdiscovery by the work-
product doctrine. Plaintiffs, however, contend that they, in
accordance wth Federal Rule of G vil Procedure 26(b)(3) which
provi des for discovery of materials prepared in anticipation of
litigation, have nmade a showi ng of substantial need and are
ot herwi se unable to obtain the substantial equival ent of those
materials w thout undue hardship. For the follow ng reasons,

Plaintiffs’ Mtion to Conpel is GRANTED IN PART and DEN ED I N



PART.

l. BACKGROUND

After having filed a charge of discrimnation with the
Pennsyl vani a Human Rel ati ons Conm ssion and the United States
Equal Enpl oynent Qpportunity Comm ssion, Plaintiffs initiated
suit in this Court on July 22, 2003 asserting clainms for hostile
wor k environnment racial discrimnation and retaliation.
Plaintiffs, both enployed as servers for Defendant’s restaurant
i n Philadel phia, allege that they began a romantic relationship
in Cctober 2001, and that the manager of the restaurant, Al ex
Plotkin (“Plotkin”) engaged in a pattern of discrimnation
agai nst them because he di sapproved of their inter-racial
rel ationship. Approximately three nonths |ater, on or about
January 4, 2002, Plotkin both term nated Vargas from enpl oynent
and suspended Brennan for a period of two weeks.
Cont enporaneously with his term nation, Vargas conpl ained to
conpany managenent that his termnation was the result of
unl awful discrimnation by Plotkin. Brennan simlarly conplai ned
t o conpany nanagenent about her suspension. From Defendant’s
responses to Plaintiffs’ discovery requests, it appears that
Def endant conducted an internal investigation, creating an
investigative file, after Plaintiffs’ January 4, 2002 conpl aints

of unl awful manageri al conduct.



In the matter before this Court, Plaintiffs propounded
Interrogatories and Requests for Production of Docunents seeking
the contents of that investigation's file from Defendant.

Def endant refused to provide the file's contents, responding that
the materials requested were prepared in anticipation of
l[itigation and that Plaintiffs have failed to nmake the requisite

showi ng of substantial need as required by Rule 26(b)(3).?

. Separate sets of interrogatories and requests for
docunents for each of the Plaintiffs were served upon Defendant.
Def endant’s answers to each of the Plaintiffs’ discovery requests
were substantially the same. At issue in this Mtion is
Defendant’s response to Plaintiffs’ Interrogatory No. 5 and
Docunent Request No. 14.

Plaintiffs’ Interrogatory No. 5 asked: “Did the
Def endant conduct any investigation regarding the conplaints of
discrimnation registered by the Plaintiff? |If so, identify and
produce all docunents pertaining or related to that
investigation.” (Pls.” Ex. AT 5.) Defendant’s response was:
“The answering defendant objects to produci ng any docunents
related to its investigation regarding the conplaints of
di scrimnation made by Ms. Brennan [and M. Vargas] on the
grounds that said materials were prepared in anticipation of
l[itigation and plaintiff has not made the show ng of substanti al
need as required by Rule 26(b)(3).” (Pls.” Ex. B Y 5.)

Plaintiffs’ Docunment Request No. 14 sought: “All
docunents pertaining to any investigation by the Defendant
regardi ng conpl aints of discrimnation made by Plaintiff.”
(Pl's.” Ex. B. T 14.) Defendant’s response was: “The answering
def endant objects to this request to the extent that it requires
the production of materials protected by the attorney-client
privilege. |In addition, the answering defendant objects to
produci ng any such docunents since they constitute materials
prepared in anticipation of litigation, as defined by Rule
26(b)(3), and plaintiff has not nmade the showi ng of substanti al
need as required by said Rule.” (Pls.” Ex. B. § 14.)

Since the parties, in their nmenoranda of |aw, do not
address the applicability of the attorney-client privilege here,
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1. DI SCUSSI ON

The wor k- product doctrine protects the materials prepared by
an attorney or his or her agent in anticipation of litigation or

for use in trial. See H ckman v. Taylor, 329 U S. 495, 510-11

(1947). Its purpose is to encourage careful and thorough

preparation for litigation by a party’'s attorney. See United

States v. Nobles, 422 U S. 225, 238 (1975). The wor k- product

doctrine has been codified in Federal Rule of Civil Procedure
26(b)(3), which provides in pertinent part that:

a party may obtain discovery of docunents and tangible
t hi ngs ot herw se di scoverabl e under subdivision (b)(1)
of this rule and prepared in anticipation of litigation
or for trial by or for another party or by or for that
other party’'s representative . . . only upon a show ng
that the party seeking discovery has substantial need
of the materials in the preparation of the party’ s case
and that the party is unable w thout undue hardship to
obtain the substantial equivalent of the materials by
ot her neans.

Fed. R Cv. P. 26(b)(3). Thus, the work-product privilege
provides a qualified imunity that depends on the information
bei ng sought and the adversary’s need for the information, see
H ckman, 329 U.S. at 512; Nobles, 422 U. S. at 238, and which
qualified imunity can be overcone only by a show ng of

extraordi nary circunstance. See Sporck v. Peil, 759 F.2d 312,

316 (3d Gir. 1985). Even if the party seeking discovery of

i nformati on otherw se protected by the work-product doctrine has

we di scuss only whet her the work-product doctrine applies to the
facts of this case.



made the requi site show ng of need and undue hardship, courts
must still protect against the disclosure of nental inpressions,
concl usi ons, opinions, or legal theories of an attorney and his

or her agents. Fed. R CGv. P. 26(b)(3); In re Cendant Corp.

Sec. Lit., 343 F.3d 658, 663 (3d Cr. 2003).
The burden of establishing that the work-product doctrine
applies rests with the party asserting the objection. Stabilus

V. Haynsworth, Baldwi n, Johnson & Greaves, P.A., 144 F. R D. 258,

267-68 (E.D. Pa. 1992). A general, unspecified objection to

di scovery requests on the ground of work-product is insufficient
and inproper. 1d. at 268. In determ ning whether the work-
product doctrine applies, the appropriate inquiry is “whether in
light of the nature of the docunent and the factual situation in
the particular case, the docunent can fairly be said to have been
prepared or obtai ned because of the prospect of litigation.”

Martin v. Bally's Park Place Hotel & Casino, 983 F.2d 1252, 1258

(3d Cir. 1993). It is well-settled that a determ nation on
whet her a privilege applies is made on a case-by-case basis and
not on the basis of a blanket assertion. Stabilus, 144 F.R D. at
268.

Here, Defendant fails to identify the specific docunents, or
even the nature of the docunents, alleged to be protected by the
wor k- product doctrine. Defendant also fails to provide any

factual support for its assertion of the privilege such that the



Court is able to anal yze whet her indeed the contents of the
investigative file were “prepared or obtained because of the

prospect of litigation.” See id. (quoting In re Gand Jury

Proceedings (FMC Corp.), 604 F.2d 798, 803 (3d G r. 1979)).

| nst ead, Defendant argues that Plaintiffs have failed to
make a proper show ng pursuant to Rule 26(b)(3), for exanple,
that wi tnesses know edgeabl e about the internal investigation are
unavail able for interview by Plaintiffs. To attack a cl ai m of
privilege, a party nust establish a substantial need for the
docunents and that they wll suffer an undue hardship attenpting
to obtain the docunents by other neans. Fed. R Cv. P

26(b)(3); Runyan v. Sybase, Inc., Cv. A No. 93-0368, 1993 U. S

Dist. LEXIS 13425, at *23-24 (E.D. Pa. Sept. 16, 1993). While
Plaintiffs have al so not provided any factual support for their
concl usory assertion that they would be unable to secure the
informati on they seek w thout undue hardship, it is neverthel ess
the party objecting to the production of docunents that has the
burden of establishing the existence of the privilege in the

first instance. See Runyan, 1993 U. S. Dist. LEXIS 13425, at *24;

Stabilus, 144 F. R D. at 267.

| V. CONCLUSI ON

For these foregoing reasons, Plaintiff’s Mdtion to Conpel is

GRANTED I N PART and DENI ED I N PART in that Defendant SHALL



within ten days of the date of this Order, answer Plaintiffs’
Interrogatory No. 5 and Docunent Request No. 14 to the extent
that the contents of the investigative file were not prepared or
obt ai ned because of the prospect of litigation and, if
applicable, state with specificity its reasons for asserting the
wor k- product doctri ne.

In the unlikely event that the parties are unable to agree
on this discovery matter and require additional relief fromthis
Court, appropriate papers consistent wth this Menorandum and

Order shall be pronptly filed with the Cerk of Court.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSE VARGAS and, : ClVIL ACTI ON
JENNI FER BRENNAN, :

Plaintiffs,

V.
PALM MANAGEMENT CORPORATI ON

d/ b/ a THE PALM RESTAURANT, :
Def endant . : No. 03-4280

ORDER

AND NOW this day of March, 2004, in consideration
of the Motion to Conpel Discovery filed by Plaintiffs Jose Vargas
and Jenni fer Brennan (collectively, “Plaintiffs”) (Doc. No. 7)
and the Answer thereto filed by Defendant Pal m Managenent
Corporation, d/b/a The Pal m Restaurant (“Defendant”) (Doc. No.

9), ITIS ORDERED that Plaintiffs’ Mtion to Conpel is GRANTED IN
PART and DENIED IN PART in that Defendant SHALL, within ten days
of the date of this Order, answer Plaintiffs Interrogatory No. 5
and Docunent Request No. 14 to the extent that the contents of
the investigative file were not prepared or obtained because of
the prospect of litigation and, if applicable, state with

specificity its reasons for asserting the work-product doctrine.



In the unlikely event that the parties are unable to agree
on this discovery matter and require additional relief fromthis
Court, appropriate papers consistent with this Menorandum and

Order shall be pronmptly filed with the derk of Court.

BY THE COURT:

JAMES M@ RR KELLY, J.



