IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JORGE NELSON : Cl VIL ACTI ON
Petitioner :
V.

DONALD T. VAUGHN, et al. ; No. 02-4776

Respondent s.

VEMORANDUM AND ORDER

Norma L. Shapiro March 17, 2004

Before the court is Jorge Nelson's pro se Petition for Wit
of Habeas Corpus pursuant to 28 U S.C. § 2254 (“Petition”).
Petitioner has filed tinely objections to a Report and
Reconmendation (“R&R’) issued by Magi strate Judge Carol Sandra

Moore Wells (“Judge Wells”). Nelson v. Vaughn, No. 02-4776 (E. D

Pa. July 30, 2003) (R&R). The court has conducted de novo review

of the portions of the R&R to which specific objections have been
filed. 28 US C 8 636(b)(1)(C; Fed. R Cv. P. 72(b). For the
reasons that follow, the court approves and adopts the R&R of
Judge Wells, and dism sses the Petition inits entirety.
I . BACKGROUND

On July 11, 1989, the Honorable John J. Poserina, Jr.,
Phi | adel phia Court of Conmon Pl eas, convicted petitioner of two

counts of second degree nmurder (felony nurder),?! first degree
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robbery, 2 burgl ary, ® conspi racy? and possession of an instrunent
of crinme.® Subsequent to the filing of petitioner’s pro se post-
verdict notions, his trial counsel, Dennis Ei sman, Esg. was
permtted to withdraw. Additional post trial notions were filed
by petitioner’s new court appointed counsel, Mtchell Scott
Strutin, Esg. Follow ng an evidentiary hearing, Judge Poserina
denied all post-verdict notions. On Decenber 11, 1990,
petitioner was sentenced to two concurrent terns of life
i nprisonment and a consecutive sentence of five to ten years for
conspiring to kill two nen.
On January 17, 1991, in an appeal to the Superior Court of
Pennsyl vani a, petitioner alleged that:
1. Trial counsel rendered ineffective

assi stance of counsel when he failed to

object to the testinony of Assistant

Medi cal Exam ner Paul Hoyer that the

killing of Nathaniel Boone was of an

“execution type.”

2. Trial counsel rendered ineffective

assi stance of counsel when he failed to

obj ect to Conmonweal th testinmony of the

defendant’s silence at the time of his

arrest and failed to request a

cautionary instruction regarding this

testimony. The Commonwealth elicited
testinony from M chael Cohen that the

218 Pa. C.S.A 8§ 3701
18 Pa. C.S. A § 3502
418 Pa. C.S.A 8§ 903
> 18 Pa. C.S.A § 807



defendant, at the time of his arrest,
failed to acknow edge the fact that he
was Jorge Nel son and not Ceorge D xon

3. Trial counsel rendered ineffective
assi stance of counsel when he failed to
present the testinony of Mchael Collier
on defendant’s behalf. Had Collier been
called as a witness at trial, he would
have testified that three nen, two bl ack
men and one white man were seen | eaving
t he scene of the crine. Collier’s
eyew tness testinony was rel evant and
may have exonerated the defendant.

Commonweal th v. Nel son, Nos. 2181-2190 (CG. Com PlI. Cim Trial

Div. Jan 17, 1991)(Statenent of matters conpl ai ned of on appeal).
The Superior Court affirnmed the judgnment of sentence,

Commonweal th v. Nel son, 601 A 2d 372 (Pa. Super. 1991)(table),

and the Suprenme Court declined review of the sane three clains.

Commonweal th v. Nel son, 607 A 2d 252 (1992).

Wth the assistance of counsel, petitioner filed a petition
for collateral relief pursuant to Pennsylvania s Post Conviction
Relief Act (“PCRA"). Petitioner alleged the sane three

i neffective assi stance of counsel clains. Commpbnwealth v.

Nel son, No. 2181 (C. Com Pl. Cim Trial Dv. Pa.
Cty.)(Petition for Relief under the PCRA); the PCRA court

di sm ssed the petition. Conmonwealth v. Nelson, Nos. 2182-83,

2185-88, 2190 (G. Com Pl. Cim Trial Dv. 9/29/97)(order).
Petitioner, in the Superior Court of Pennsylvania, asserted
new clainms that trial counsel was ineffective in: (1) failing to

object to the introduction of hearsay testinony that identified
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petitioner and provided a notive for the crime; (2) interfering
wWth petitioner’s right to testify in his own defense; and (3)
failing to inpeach the credibility of the Compnweal th's sol e
eyew t ness, who offered inconsistent statements during
prelimnary exam nation and notion to suppress hearings. The
Superior Court remanded the case for an evidentiary hearing on

the issue of M. Nelson's right to testify. Commonwealth v.

Nel son, No. 4490 (Pa. Super. 1999)(Appeal fromthe PCRA Order).
At the conclusion of an evidentiary hearing, the PCRA court found
that petitioner’s decision not to testify was know ng,

intelligent and voluntary. Comonwealth v. Nelson, No. 3496 at 3

(Pa. Super. 2002). Neither trial nor appellate counsel were
found ineffective. 1d.

Petitioner, appealing the decisions of the PCRA court on
remand all eged: (1) the PCRA court’s finding of facts and
conclusions of law as to the alleged ineffective assistance of
trial counsel were clearly erroneous; and (2) the PCRA court had
erred in finding that petitioner’s claimof ineffective
assi stance by appel |l ate counsel had been waived. Nelson, No.
3496 (Pa. Super. 2002). The Superior Court, upholding the PCRA
court’s decision, denied petitioner’s first issue on the nerits
and rendered the second issue noot. 1d. The Pennsyl vania
Suprene Court denied petitioner’s tinely petition for allowance

of appeal. Comonwealth v. Nelson, No. 81 (Pa. 2002); see also

Resp. at Exh. “D.”



Petitioner filed the instant petition pro se. Petitioner
asserts: (1)(a) trial counsel was ineffective for failing to
object to expert opinion testinony that one of the killings had
been “execution type”; (1)(b) expert opinion testinony was
insufficient to establish malice beyond a reasonabl e doubt;
(2)(a) trial counsel was ineffective for failing to object to
testinmony regarding his post-arrest silence; (2)(b) his Fifth
Amendnent right to remain silent was viol ated when police
officers testified that petitioner had used an alias when he was
arrested; (3) trial counsel was ineffective for failing to
interview and call Mchael Collier as a defense witness; and (4)

the trial court and trial counsel abridged his right to testify.

1. The Report and Recomrendati on

The petition was referred to Judge Wells who recommended
that the petition be denied w thout an evidentiary hearing and
that no certificate of appealability be issued. Petitioner
filing tinmely objections to the R&R, all eged that Judge Wlls
erred® in: (1) not referring to petitioner’s traverse and
exhibits; (2) finding petitioner’s nmalice and Fifth Amendnent
clains procedurally defaulted; (3) finding that petitioner failed
to rebut the state court factual findings; (4) finding counsel

was not ineffective for not challenging two of the Comonweal th’s

6 Sone of Petitioner’s clainms are duplicative, however, they
will be addressed in turn.



w tnesses; (5) finding counsel was not ineffective for not
objecting to the testinony of Assistant Medical Exam ner Pau
Hoyer; (6) finding counsel was not ineffective for not objecting
to testinony regarding petitioner’s post-arrest use of an alias;
(7) finding counsel was not ineffective for not calling M chael
Collier as a defense witness; and (8) finding that petitioner’s
right to testify was not denied.

The court has conducted a de novo review of those portion of

the R&R to which petitioner has filed objections.
[11. DI SCUSSI ON

The Antiterrorismand Effective Death Penalty Act’ (“AEDPA")
i ncreases the deference federal courts nmust give to state court
habeas decisions. A federal habeas court may overturn a state
court’s constitutional determnation only if the state court’s
deci sion was “contrary to, or involved an unreasonabl e
application of, clearly established Federal |aw, as determ ned by
the Suprenme Court of the United States.” 28 U S.C. 2254(d)(1).
A federal habeas court also may overturn a state court decision
if it “resulted in a decision that was based upon an unreasonabl e
determ nation of the facts in light of the evidence presented in
the state court proceeding.” 1d. 8§ 2254(d)(2). State court
factual findings are only rebutted upon showi ng of clear and

convincing evidence. 1d. 8§ 2254(e)(1).

728 U S.C. 2254, et seq.



Petitioner advances several ineffective assistance of
counsel clains. The United States Supreme Court has recognized
that the right to counsel is the right to the effective

assi stance of counsel. Strickland v. Washi ngton, 466 U.S. 668,

694 (1984). Counsel can also deprive a defendant of the right to
effective assistance, by failing to render adequate | egal

assi stance. The proper standard for attorney performance is that
of reasonably effective assistance; to state a cl ai m of

i neffective assistance, the defendant nust show that counsel’s
representation fell below an objective standard of reasonabl eness
that could not be explained as sound trial strategy. 1d. at 687-
688.

There is a presunption that counsel is effective. To
prevail on a claimof ineffective assistance, a petitioner nust
not only prove that counsel was ineffective, 1d. at 694, but also
satisfy the but for counsel’s error, “the result of the
proceedi ng woul d have been different” or that the ineffectiveness
was “sufficient to underm ne confidence in the outcone.” 1d. |If
either of these is not established, a claimof ineffective
assi stance nust fail.

1. ojection 1.

Petitioner objects that the R&R nmakes no specific reference
to his “traverse and exhibits.” Although there is no express
mention of these docunents, it is clear Judge Wells did consider

them Judge Wells was not required to explicitly state every
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docunent she reviewed in preparing the R&R  The court has
revi ewed t hese docunents and determ ned that nothing contained in
t hem changes the out cone.

2. Objection 2.

Petitioner argues that clains his clains that malice was
never established and a violation of his Fifth Arendnent right to
remain silent are not procedurally defaul ted, but exhausted
because both are “refornulations ... as expressed and affirnmed by
the state courts.” A claimis exhausted if it has been “fairly
presented” once to the state’'s trial court, internediate
appel l ate court, and highest court. 28 U S.C. § 2254(b); Evans

V. Court of Common Pl eas, Del aware County, Pennsyl vania, 959 F.2d

1227, 1230-1231 (3d Cr. 1992). Petitioner admts that his claim
that nmalice was never established has not been previously raised.
Petitioner asserts that his claimof a Fifth Anmendnment vi ol ation
(when the jury was told that he did not respond to his true nane
during police interrogation, claim2(b)) is related to an
exhausted claim(claim?2(a)) and is therefore reviewable. Caim
2(b) was never “fairly presented” to the state courts and is
unexhaust ed.

When an issue i s unexhausted and further direct or
collateral reviewin state court is foreclosed, the claimis
deened procedurally defaulted for purposes of federal review

See Coleman v. Thonpson, 501 U.S. 722, 735 n.1 (1991); 28 U.S.C

§ 2254(b)(1)(A); 42 Pa.C. S. 89544(a)-(c). A procedurally
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defaul ted clai mnust be dism ssed unless petitioner shows both
“cause” for the default and “actual prejudice” as a result of the
violation, or that the court’s failure to consider the clains
Wil result in a fundanental m scarriage of justice. Petitioner
has not shown or alleged any facts sufficient to show cause to
excuse his failure to present these clains on collateral review
Petitioner’s defaulted clainms will be dism ssed.

3. Objection 3.

Petitioner argues that Judge Wells erred in finding he
failed to rebut the state court factual findings. Petitioner
argues that Judge Wells only referred to respondent’s pl eadi ngs
and docunents and ignored petitioner’s traverse and exhibits. It
is clear fromthe R&R that Judge Wells considered all the
rel evant docunents. A nagistrate judge is not required to state
explicitly every exhibit considered in preparing the R&R.  The
court has reviewed the docunents and they don’t change the
out cone because petitioner has failed to rebut the state court’s
factual findings by clear and convincing evi dence.

4. (bjection 4.

Petitioner argues that Exhibits A to G show ineffective
assi stance of trial counsel in not challenging state w tnesses
Donal d Latinmer and Detective Cohen. Judge Wells was correct that
petitioner is unable to overcone the presunption that the
chal | enged action m ght be considered sound trial strategy.

Regardl ess, the court has reviewed inter alia, Exhibits Ato G
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and determ ned that no prejudice can be established.

5. Objection 5.

Petitioner contends that he was prejudi ced because trial
counsel did not object when the prosecution expert characterized
the killing as “execution type.” Even if counsel were
ineffective in not objecting to this testinony, no prejudice has
been established. The result of the trial would not have been
different had trial counsel objected to the testinony.

6. bjection 6.

Petitioner argues that trial counsel was ineffective when he
did not object to testinony regarding petitioner’s use of an
alias when he was arrested. Under Pennsylvania |law, an inference
of guilt based upon use of an alias is permssible; this
testi mony was not objectionable. Counsel is not required to nmake
frivol ous objections; counsel was not ineffective.

7. Qbjection 7.

Petitioner contends that trial counsel was ineffective in
failing to interview and call Mchael Collier as a defense
Wi tness. Petitioner cannot establish that the m ssing evidence
woul d have been hel pful. Trial counsel possessed information
concerning the unreliability of Mchael Collier as a w tness.
Petitioner cannot establish that the decision not to call M chael
Collier was other than sound trial strategy. Counsel was not

ineffective for this reason.
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8. (bjection 8.

Petitioner argues that his right to testify on his own
behal f was abridged. A review of the record shows that the state
courts correctly found petitioner was given adequate opportunity
to testify. Also, trial counsel was exercising sound trial
strategy in not telling petitioner to testify because
petitioner’s prior crimnal record woul d have then been
adm ssi bl e.

| V. CONCLUSI ON

For the reasons stated above, and in the R&R, the petition

for wit of habeas corpus is denied.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JORGE NELSON : Cl VIL ACTI ON
Petitioner :
V.

DONALD T. VAUGHN et al . ; No. 02-4776

Respondent s.

ORDER

AND NOW this 17'" day of March 2004, upon careful and
i ndependent consi deration of the petition for wit of habeas
corpus, and after review of the Report and Reconmendati on of
United States Magi strate Judge Carol Sandra Moore Wlls, and the
objections filed thereto, it is hereby ORDERED t hat:

1. The objections to the Report and Recommendation are
OVERRULED,

2. The Report and Recommendation i s APPROVED and ADOPTED

3. The petition for wit of habeas corpus filed pursuant to
28 U.S.C. §8 2254 is DENI ED W THOUT AN EVI DENTI ARY HEARI NG

4. A certificate of appealability will not issue.

BY THE COURT:

NORVA L. SHAPI RO, S. J.



