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Plaintiff Bradburn Parent/ Teacher Store has filed a Motion for
Class Certification, seeking certification of aclass of plaintiffs
who directly purchased invisible and transparent tape from
Def endant from Cctober 2, 1998 until the present. Defendant 3M
opposes the notion on the ground that the class proposed by

Plaintiff does not satisfy the prerequisites for certification

found in Federal Rule of Civil Procedure 23. Specifically,
Def endant argues that Plaintiff will not adequately represent the
menbers of the proposed class. Def endant further argues that,

given the unique factual circunstances of this case, i ndividual
guestions predom nate over commpn questions. For the reasons that
follow, the Court finds that Plaintiff is not an adequate
representative of the proposed cl ass pursuant to Rule 23(a)(4), and
therefore denies Plaintiff’s Mdtion for Class Certification.
| . BACKGROUND

The conduct of Defendant which fornms the basis of this | awsuit

was the subject of a prior lawsuit in this Court, LePage's, Inc. V.

3M Cv. A No. 97-3983. In that suit, a conpeting supplier of



transparent tape, LePage's, Inc. (“LePage s”), sued Defendant
alleging, inter alia, unlawful maintenance of nonopoly power in
viol ation of Section 2 of the Sherman Act, 15 U S.C. § 2. After a
nine-week trial, the jury found in favor of LePage’s on its
unl awf ul mai nt enance of nonopoly power claim and awarded damages
of $22, 828, 899. 00, whi ch wer e subsequent |y trebl ed to

$68, 486, 697. 00. See LePage’s, Inc. v. 3M Civ. A No. 97-3983, 2000

US Dst. Lexis 3087 (E.D. Pa. Mar. 14, 2000). This Court
subsequent |y deni ed Defendant’s Mdtion for Judgnent as a Matter of
Law with respect to this claim See id. A panel of the United
States Court of Appeals for the Third Crcuit (“Third Crcuit”)
initially reversed this Court’s Order upholding the jury’ s verdict
and directed this Court to enter judgnment for Defendant on
LePage’ s’ unl awful mai ntenance of nonopoly power claim LePage’s,

Inc. v. 3M 277 F.3d 365 (3d Cir. 2002) (“LePage’s 1”). Upon

rehearing en banc, the Third Crcuit vacated the panel decision and
reinstated the jury verdi ct agai nst Defendant on LePage’ s’ unl awf ul

mai nt enance of nonopoly power claim LePage’s, Inc. v. 3M 324 F. 3d

141 (3d Gr. 2003) (“LePage’s 117).

The Conplaint in this mtter alleges one count of
nmonopol i zation in violation of Section 2 of the Sherman Act, 15
UusC § 2. The Conplaint alleges that Defendant unlawfully

mai ntai ned its nonopoly in the transparent tape market through its



bundl ed rebat e prograns! and t hrough excl usi ve deal i ng arrangenents
with various retailers. The Conplaint asserts that, as a result of
Def endant’s conduct, Plaintiff and other nenbers of the proposed
Cl ass have “suffered antitrust injury.” (Conpl. f 27). The damages
period in this case runs from Cctober 2, 1998 until the present.
(Compl. ¢ 2). Plaintiff seeks declatory relief, permanent
injunctive relief, treble conpensatory danages, attorney’s fees,
costs and interest. (See Conpl. 91 A-F). Plaintiff seeks
certification of:

a class of persons . . . directly purchasing from

the Defendant invisible and transparent tape

bet ween COctober 2, 1998 and the present.
(Conpl . T 10.)
1. LEGAL STANDARD

Before a class nmay be certified pursuant to Federal Rule of

Cvil Procedure 23, the plaintiff “nust establish that all four

requisites of Rule 23(a) and at |east one part of Rule 23(b)are

met.” Baby Neil v. Casey, 43 F.3d 48, 55 (3d Gr. 1994).2 The

1! As described at length in the LePage's litigation,
Def endant’s bundled rebate progranms provided purchasers wth
significant discounts on Defendant’s products. However, the
avai lability and size of the rebates were dependant upon purchasers
buying products from Defendant from nultiple product |Iines.
See LePage’'s 11, 324 F.3d at 154-55.

2 Sonme district courts have held that the defendant bears the
burden of proving that a class representative is inadequate. See
e.g., Welch v. Bd. of Directors of Wldwod &lf dub, 146 F.R D
131, 136 (WD. Pa. 1991). However, these cases all predate Baby
Nei | , and their hol di ngs appear i nconsi st ent with Baby
Nei | s hol di ng.




requi renents of Rule 23(a) are as foll ows:

(1) MNunerosity (a “class [so large] that
joi nder of all menbers is inpracticable”);

(2) commonality (“questions of |aw or fact
common to the class”);

(3) Typicality (named parties’ clainms or
defenses are “typical of . . . the class”);
and

(4) adequacy of representation (representatives
“wll fairly and adequately protect the
interests of the class”).

Ancthem Prods. v. Wndsor, 521 U.S. 591, 613 (1997)(citing Fed. R

Cv. P. 23(a)). The purpose of these procedural requirenments is
“so that the court can assure, to the greatest extent possible,
that the actions are prosecuted on behalf of the actual class
menbers in a way that nmakes it fair to bind their interests.”

Newton v. Merrill, Lynch, Pierce, Fenner & Snmith, 259 F.3d 154, 182

(3d Cir. 2001).

Plaintiff asserts that it satisfies the requirenments of Rule
23(b)(3). The prerequisites for certification under Rule 23(b)(3)
are as follows:

To qualify for <certification wunder Rule
23(b)(3), a class nmust neet two requirenents
beyond the Rule 23(a) prerequisites: Comobn
guestions must “predom nate over any questions
affecting only individual nenbers”; and class
resol uti on nust be “superior to other avail abl e
met hods for the fair and efficient adjudi cation
of the controversy.”

Anthem Prods., 521 U. S. at 615.

Class certification rests wthin the District Court’s

di scretion. Eisenberg v. Gagnon, 766 F.2d 770, 785 (3d Cir. 1985).



In determ ning whether the class should be certified, the Court
exam nes only the requirenents of Rule 23 and does not | ook at
whether the Plaintiffs wll prevail on the nerits. Eisen V.

Carlisle & Jacquelin, 417 U.S. 157, 177-78 (1973) ("I n determ ni ng

the propriety of a class action, the question is not whether the
plaintiff or plaintiffs have stated a cause of action or wll
prevail on the nerits, but rather whether the requirenents of Rule
23 are net.") (citations omtted). However, the Court nust also
"carefully exam ne the factual and |egal allegations" nmade in the

Conplaint. Barnes v. Anmerican Tobacco Co., 161 F.3d 127, 140 (3d

Gr. 1998).
I11. DI SCUSSI ON

A. Nunmerosity and Commpnality

Plaintiff has asserted, wi thout contradiction, that the nunber
of nmenbers of the proposed class is “well over 200.” (Pl’s Nbt.
Class Cert. at 16.) Defendant does not argue that the nunerosity
requirenent is not satisfied, and the Court finds that the class is
so large that the joinder of all nmenbers is inpracticable. Fed. R
Gv. P. 23(a)(1). Accordingly, the nunerosity requirenent is
satisfied.

“The commonality requirenent will be satisfied if the naned
plaintiffs share at |east one question of fact or law wth the
gri evances of the prospective class.” Baby Neil, 43 F.3d at 56.

Def endant does not contest commonality, and the Court finds that



numer ous conmon questions of | awand fact are present in this case.
The Court therefore finds that the comonality requirenent is
satisfied.

B. Adequacy of Representation

“The adequacy of the class representative is dependant on
satisfying two factors: 1) that the plaintiffs' attorney is
conpetent to conduct a class action; and 2) that the class
representatives do not have i nterests antagonistic tothe interests

of the class.” Inre Linerboard Antitrust Litig., 203 F.R D. 197,

207 (E.D. Pa. 2001)(citations omtted). Def endant does not
challenge the ability of Plaintiff’s law firmto litigate this
cl ass action. Rather, Defendant contends that Plaintiff is not an
adequat e cl ass representati ve because it has interests which are in
direct conflict with the interests of many of the potential class
menbers. “The adequacy inquiry under Rule 23(a)(4) serves to
uncover conflicts of interest between naned parties and the cl ass

they seek to represent.” Ancthem Prods., 521 U. S. at 625. Thus, “a

class representative nust be part of the class and ‘possess the
sane interest and suffer the sane injury’ as the class nenbers.”

East Tex. Motor Freight Sys. v. Rodriquez, 431 U S. 395, 403 (1977)

(quoting Schlesinger v. Reservists Conmttee to Stop the War, 418

U S. 208, 216 (1974)); see also Georgine v. AnthemProds., Inc., 83

F.3d 610, 630 (3d Cr. 1996)(aff’d sub nom Anthem Prods., Inc. V.

Wndsor, 521 U S 591 (1997))(finding class representative



i nadequat e where proposed settlenent nmade “inportant judgnents on
how recovery is to be allocated anong different kinds of
plaintiffs, decisions that necessarily favor sone claimants over
others.”) (enphasis in original.)

Consequently, the adequacy of representation requirenent is
not satisfied where “the naned representative’'s interest in
maxi m zing its own recovery provides a strong i ncentive to mnimze

the recovery of other class nenbers.” Yeager’'s Fuel v.

Pennsylvania Power & Light Co., 162 F.R D. 471, 478 (E.D. Pa

1995) (“Yeager’'s Fuel 11”7). For exanple, in Yeager's Fuel 11, this

Court refused to certify a class of conpeting retail fuel dealers
who conpeted with each other in a limted market for retail fue

sal es, and who argued that they |ost business as a result of the
defendant’s anti-conpetitive conduct. |1d. The Court noted that
“the nanmed representative’ s interest innmaximzingits own recovery
provi des a strong incentive to mnimze the recovery of other class
menbers, which nmay be acconplished by showi ng that any business
| ost by other class nenbers, as opposed to itself, was caused by
sone factor independent of the anti-conpetitive conduct.” 1d.; see

al so Pennsylvania Dental Assn. v. Medical Service Assn. of

Pennsyl vania, 745 F.2d 248, 263 (3d Cr. 1984)(refusing to certify

class containing dentists who did and did not participate in a
chal | enged dental fee program because of “inherent conflicts”

between the two groups.); dictronics Corp. v. AT&T Co., 603 F.




Supp. 552, 586 (D.N.J. 1994)(“cases in the Third Circuit
consistently support the view that where the class nenbers are
conpetitors inalimted market, the named plaintiff's attenpts to
maxi m ze its damage recovery will conflict with the interests of
t he ot her cl ass nenbers and cl ass certification should be denied.”)

Def endant maintains that, in this case, Plaintiff’s interests
directly conflict wwth the interests of nmany of the proposed cl ass
menbers. The nmenbers of the proposed cl ass include |arge-vol une
retail ers who, Defendant argues, occupy a significantly different
position in the transparent tape market than does Plaintiff. Anong
ot her di stinctions, these large-volune retailers purchase
significant quantities of “private | abel” tape fromconpetitors of

3M such as LePage's, Inc.® In LePage's 1Il, the Third Circuit

determined that 3Ms anti-conpetitive conduct worked to the
detrinment of private | abel conpetitors such as LePage’s, who ri sked
being forced out of the market for transparent tape because they
could not match the total price discounts provided by 3M through

its bundl ed rebate prograns. See LePage’s I, 324 F.3d at 162. By

contrast, it is clear from the record that Plaintiff has never
purchased such private |abel tape itself. (Larson Dep. at 44.)
Moreover, Plaintiff has never purchased transparent tape from a

supplier other than 3M (lLd. at 41.) Thus, Defendant argues that

3 Private label tape was defined by the Third Crcuit in
Lepage’s Il as “tape sold under the retailer’s nanme rather than
under the name of the manufacturer.” LePage’s 11, 324 F.3d at 144.

8



Plaintiff and the | arge-volune retail ers conpete with each other in
the market for transparent tape by selling different products,
thereby creating incentives for Plaintiff and the |arge-vol une
retailers to pursue wdely differing strategies in order to
maxi m ze their potential recovery in this lawsuit. Specifically,
| arge-volunme retailers have an incentive to argue that, in the
absence of 3M s anti-conpetitive conduct, private | abel tape would
have gai ned market share at the expense of the market share enjoyed
by 3M branded tape, because large volune retailers are in a
position to profit from any such shift in market share from 3M
branded tape to private | abel tape. Wilizing this theory, |arge-
volunme retailers could pursue recovery of the unrealized profits
that they woul d have received fromtheir ability to take advant age
of the market shift from 3M branded tape to private | abel tape.
Plaintiff, by contrast, is solely pursuing an overcharge
t heory of damages, and seeks to recover the difference between the
price of the 3Mbranded tape it purchased during t he damages peri od
and the price that such tape woul d have commanded absent 3M s anti -
conpetitive conduct. Thus, Plaintiff has incentive to mnimze the
loss in market share that 3M branded tape would have suffered
absent Defendant’s anti-conpetitive conduct. Plaintiff also has
further incentive to argue that, in order to maintain its market
share, Defendant woul d have substantially | owered the prices for 3M

branded t ape. Def endant therefore argues that Plaintiff cannot



adequately represent the proposed class in these circunstances
because its interests are not aligned with those of the |arge
volume retailers that it seeks to represent. These |arge vol une
retailers, Defendant points out, conprised the vast majority of
Def endant’ s transparent tape sales.?

Def endant relies upon the expert testinony of Dr. Daniel
Rubinfeld. Dr. Rubinfeld opines that there is a strong |ikelihood
that the different market positions held by various nenbers of the
proposed class will result in different class nmenbers wshing to
pursue wi dely divergent litigation strategi es when prosecuting this
case from the very nonent that the <class is certified.
Specifically, Dr. Rubinfeld opines that Plaintiff and other
proposed class nenbers who have purchased only 3M branded tape
woul d have the strong i ncentive, fromthe nonent that the class was
certified, to develop their case around the proposition that
absent 3M s conduct, the market share of 3M branded transparent
tape woul d have risen or stayed the sane during the damages peri od
of this case. (See 10/3/03 N T. at 42-45.) Such a phenonenon
would, in turn, maximze the anount of recovery for these

plaintiffs under an overcharge approach. (See id.) By contrast,

4 See Def's Opp. Cass Cert, Ex. B, § 22 & Ex. 10 (expert
report of M. David Kaplan noting that the top 25 proposed cl ass
menber s purchased 82 percent of Defendant’s transparent tape, while
the top 5 proposed class nenbers, Wal Mart Stores, Inc., Ofice
Depot, Staples, Kmart, and Cor porat e Express, purchased nearly half
of Defendant’s transparent tape.)

10



| arge-volune retailers such as Staples would have the strong
i ncentive, fromthe nonent that the class was certified, to argue
that, absent 3M s conduct, there would have been a | arge increase
in the market share of private |abel tape, at the expense of the
mar ket share of 3Mbranded tape, in order to maxi m ze the anount of
their recovery under a lost profits theory. (See id.) According to
Dr. Rubinfeld, these differing incentives create the strong
possibility of conflict and antagoni sm between nenbers of the
proposed class that would be imediately present from the nonent
this case was certified as a class action.

Plaintiff responds that the conflict presented by Dr.
Rubinfeld is, at best, speculative and hypothetical. Plaintiff
contends, as a prelimnary matter, that the lost profits theory of
damages posited by Defendant rarely produces a greater anount of
recovery than an overcharge theory of danmages. For this
proposition, Plaintiff relies upon Il Phillip E. Areeda, et al.

Antitrust Law, 9§ 394 (2d ed. 2000), which states that “the nost

accurate neasure of the danages actually sustained is lost profit,
but this will usually lead to smaller recoveries and therefore is
not apt to be selected by plaintiffs.” Furthernore, Plaintiff
mai ntains that there has been no evidence presented in this case
that a lost profits theory of danages would produce a greater
recovery for any of the potential class nenbers than an overcharge

t heory of damages. Thus, Plaintiff argues, the supposed conflict

11



between | arge-volune retailers and class nenbers in Plaintiff’s
position is essentially a red herring that the Court should
di sregard. Mor eover, according to Plaintiff, if it pursues an
overcharge theory of damages in which the parties are conpensated
for the difference between the price of 3Mtransparent tape in the
actual and but-for worlds, there will be no conflict between
nmenbers of the proposed class.® Plaintiff contends that, under
this scenario, all nenbers would want to argue that the price of 3M
branded tape woul d have decreased in response to conpetition in a
but-for world, and would seek to maxi m ze the anmount of any such
price decrease. Thus, Plaintiff argues that, unless and until it
is established that a | ost profits theory of damages will produce
a greater recovery for at |east sone of the class nenbers, the

conflict described by Defendant cannot defeat class certification.®

> The Court has used the term“overcharge theory” to describe
a theory of danmamges which seeks to recover the overcharge for 3M
transparent tape all egedly paid by class nenbers. As Dr. Rubinfeld
points out in his expert report, there exists a separate overcharge
theory of damages, which would conpensate class nenbers for the
difference in price between 3M branded products and the private
| abel products to which a class nmenber woul d have switched in the
but-for world. (Rubinfeld Report, § 92.) Plaintiff has not sought
to proceed on this overcharge theory.

 Plaintiff also argues that class representatives are not
generally required to pursue clains which are not suitable for
di sposition in a class action. (See 11/5/03 N.T. at 26.) The
Court agrees with Plaintiff’s assertion that class action treatnent
of lost profits clains is generally inappropriate, and that nenbers
of the proposed class who wi shed to pursue lost profits clains
woul d need to opt out of any class that was ultinmately certifi ed.
However, the conflict in this case does not arise fromPlaintiff’s
failure to assert lost profits clainms on behalf of the class.

12



“[Most courts hold that [a] conflict [between class nenbers]
must be nore than nerely specul ative or hypothetical” before a
named representative can be deened i nadequate. 5 Janes Wn Moore,
et al., Moore' s Federal Practice 23.25 [4][b] (3d ed. 2003); see

also Blackie v. Bar r ack, 524 F.2d 891, 909 (9th Cr.

1975) (“[Clourts have generally declined to consider conflicts,
particularly as they regard damages, sufficient to defeat class
action status at the outset unless the conflict is apparent,
i mm nent, and on an issue at the very heart of the suit.”); Audrey

v. Federal Kenper Ins. Co., 142 F.R D. 105, 111-13 (E.D. Pa. 1992)

(where plaintiffs had presented persuasive evidence that all class
menbers had been i njured by defendant’s conduct, and def endant had
failed to present any evidence of potential antagonism between
cl ass nenbers, proposed cl ass representatives held to be adequate);

In re South Central States Bakery Prods. Antitrust Litig., 86

F.R D. 407, 418 (M D. La. 1980)("A naked allegation of antagoni sm
cannot defeat class certification; there nust be an actual show ng
of a real probability of a potential conflict which goes to the
subject matter of the suit.").

As a prelimnary matter, the Court finds Plaintiff’s attenpt

Rat her, the conflict arises fromthe fact that the strategies for
maxi m zi ng recovery under an overcharge and a | ost profits theory
of damages under the facts of this case conflict with each other
so that Plaintiff’s decision to pursue an overcharge theory and
maximze its own recovery runs a serious risk of mnimzing the
recovery of other potential class nmenbers.

13



to characterize the “lost profits” theory of danmages as invariably
inferior to an overcharge theory of damages, and t herefore unworthy
of the Court’s attention, to be wunavailing. Dr. Rubinfeld
presented an exanple of a situation in which a lost profits theory
of damages woul d produce a substantially greater recovery for a
plaintiff than an overcharge theory of damages. (See 10/3/03 N. T.
at 56, 10/3/03 N.T. Ex. 15.) Dr. Rubinfeld further opined that
there was a substantial Iikelihood that a |ost profits theory of
damages woul d be nore favorable to at |east sone of the proposed
cl ass nenbers than an overcharge theory of damages. (10/3/03 N. T.
at 66.)

Furt her nore, the Court finds Plaintiff’'s attenpt to
characterize the conflict in this action as speculative to be
m splaced. It istrue that Dr. Rubinfeld readily admtted that his
testinony was based upon hypothetical nunbers. Dr. Rubinfeld
further conceded that, although he is “virtually certain that the
[lost profit] theory would be beneficial to some and not to
others,” he does not yet know whether or not a lost profits theory
woul d produce a greater recovery for any specific nenber of the
proposed class. (8/3/03 N.T. at 66-67.) However, the fact that
Dr. Rubinfeld does not yet have the enpirical data to support his
opinion that a lost profits analysis would be preferable to sone

class nenbers does not, in itself, indicate that the conflict

14



bet ween nenbers of the potential class is nerely speculative.” It
is not Defendant’s burden to definitively establish through the use
of enpirical data that a conflict anong class nenbers actually
exists. Indeed, at this stage of the litigation, when no nerits
di scovery has yet taken place, it would in many cases be i npossi bl e
for a defendant to do so. Furthernore, Plaintiff has presented no
enpirical evidence contradicting Dr. Rubinfeld s testinony that a
| ost profits theory would likely be beneficial to at |east sone
class nmenbers in this case. Indeed, the treatise that Plaintiff
relies upon for its argunent that an overcharge theory would be
nore beneficial to all proposed cl ass nenbers contai ns exanpl es of
situations in which the damages available under a lost profits

t heory exceed t he damages avai |l abl e under an overcharge theory. |1

" Ot her courts have found cl ass representatives i nadequate on
the basis of the hypotheses of economc experts, even in the
absence of enpirical proof. For exanple, in Tel econm Technica
Servs., Inc. v. Sienens Rolm Commun., Inc., 172 F.R D. 532 (N. D
Ga. 1997), the court found that the adequacy of representation
requi renent was not satisfied in a case which challenged the
defendant’ s practice of requiring consuners to purchase its service
plans in order to obtain its proprietary replacenent parts. The
court based its holding on the fact that, if the relief that
Plaintiff sought (an end to the tying arrangenent) were granted,
the predictable economc response of the defendant would be to
raise prices on its replacenent parts, which, under the unique
factual circunstances of the case, would have benefitted sone
menbers of the proposed class while harmng others. 1d. at 545.
The Telecomm court did not require enpirical proof that the
def endant woul d have raised prices if the tying arrangenent had
ended. The court reasoned that, “in the [ ] class framed by the
plaintiffs, not all prospective nenbers have the sane i nterest, and
the interests are concei vably antagonistic. Plaintiffs have rai sed
no evi dence or argunment that the increased price of parts will not
create antagonistic interests within the proposed class.” 1d.

15



Phillip E. Areeda, et al., Antitrust Law, § 394 (2d Ed. 2000).

Furthernore, there was evidence presented at the LePage’'s trial
whi ch | ends support to the argunent that a |lost profits theory may
produce a greater recovery for sone class nmenbers in this case.
Specifically, through the expert testinony of a Dr. Misika,
LePage’ s i ntroduced evi dence tending to show that, because of 3Ms
unl awful bundl ed rebates and discounting progranms, it had been
forced to lower the price of its conpeting product below the price
that it would have received in a but-for world. (See Def’s Opp.
Class Cert. Ex. D.) This theory, which Dr. Musi ka | abeled a “price
erosion theory,” posits that, in a but-for world absent Defendant’s
illegal conduct, prices for LePage’s and other private | abel tape
woul d have risen. (See id.) At the class certification hearing,
Plaintiff’'s expert witness, Dr. Morton Kam en, essentially conceded
that, if Dr. Misika s price erosion theory were correct, the
recovery of a direct purchaser of private |abel tape under an
overcharge theory woul d be severely limted or entirely forecl osed.
(8/13/03 N.T. at 171-75.)

In order to further explain the nature of the potential
conflicts between class nenbers, Dr . Rubi nfeld descri bed
conflicting econom c theories concerning the effect that the entry
of a generic substitute will have on the price of a branded
product. (See Rubinfeld Report, Y 67-68.) Sonme econom sts

theorize that the price of a branded product will fall in response

16



tothe entry of a generic in the market, a phenonenon that woul d be
hel pful to Plaintiff’s recovery under an overcharge theory of
damages. (See id.) Oher econom sts, however, theorize that the
price of a prem um branded product actually J/ncreases in response
to the entry of a generic product into the market. This is known as
t he mar ket segnentation theory, and it is based on the concept that
a consuner’s attachnment to a particul ar brand of product wll cause
that product to occupy a different niche, and a higher price, in
t he mar ket pl ace than i s occupi ed by the generic product. (See id.)
The market segnentation theory could be fatal to Plaintiff’s
overcharge theory, as Plaintiff would recover nothing if the price
of 3M branded tape would have risen absent 3Ms anticonpetive
conduct. Dr. Kam en argues that the nmarket segnentation theory has
been di scredited, and that the phenonenon of rising branded product
prices in the face of generic conpetition only exists in extrenely
narrow ci rcunst ances, which are not present here. (8/13/03 N.T. at

155-58.)8 Dr. Rubinfeld strongly disagrees wth Dr. Kamen's

8 Specifically, Dr. Kam en argues that this theory is only
rel evant under certain situations in specific industries. (8/13/03
N. T. at 155-58.) For exanple, Dr. Kam en notes that there have
been instances in the pharmaceutical industry where, just as a
branded drug goes off patent, the naker of the branded drug wl |
introduce its own generic into the marketplace and si nul t aneously
raise the price of its branded product, thereby heavily
i ncentivizing consuners to switch to the generic product. (See id.)
This strategy all ows the manufacturer of the branded drug to “l ock
up” the newly created generic market before other manufacturers can
successfully introduce their own generic products. (See Pl’'s Reply
Mem at 8, n. 2; 8/13/03 N.T. at 155.) However, according to Dr.
Kam en, this “lock up” theory only makes sense if the nmaker of the

17



conclusion that this phenonenon is not applicable to the
transparent tape market. Plaintiff characterizes the testinony of
Dr. Kamen and Dr. Rubinfeld with respect to these theories as the
type of “dueling expert” testinony that is properly considered by
a fact finder considering the nerits of the dispute, and that is
not properly considered on a notion for class certification.
Al though Plaintiff is correct that the Court cannot find as fact on
a notion for class certification that either one of these theories
is correct, the Court may, and does, find that Dr. Rubinfeld has
presented a credi ble theory relevant to the cal cul ati on of damages
inthis case that would |li kely be beneficial to some nenbers of the
proposed class and at the sane tinme would limt or foreclose any
recovery on the part of Plaintiff. Furthernore, because sone
potential class nenbers would |ikely have a strong incentive to
pursue Dr. Rubinfeld s theory if this class were certified, while
Plaintiff would have a strong incentive to pursue the theory
espoused by Dr. Kamen and ignore Dr. Rubinfeld s theory, the
conflict between class nenbers exists regardl ess of which of the
two theories is nore appropriately applied to the market for
transparent tape. The Court therefore finds that the conflict

between | arge volune retailers and Plaintiff is neither specul ative

branded product is the first manufacturer to introduce a generic
product. (8/13/03 N.T. at 157.) There appears to be no dispute
t hat Def endant was not the first manufacturer to i ntroduce private
| abel tape.
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nor hypothetical, but is rather “apparent, i mm nent and on an i ssue
at the heart of this litigation.” Blackie, 524 F.2d at 909.

The cases that Plaintiff cites in support of its position that
the conflict inthis caseis nerely specul ative or hypothetical are

i napposite. InInre Visa Check/Master Money Antitrust Litig., 280

F.3d 124 (2d Gr. 2001), the United States Court of Appeals for the
Second Circuit (“Second Crcuit”) considered the certification of
a proposed class of nerchants who accepted Visa and Mastercard
credit and debit cards as a formof paynent. Plaintiff argued that
Def endant had created an illegal tying arrangenent by forcing
retailers who accepted Visa and Mastercard credit cards to also
accept Visa and Mastercard debit cards for paynent. The cl ass
included retailers who primarily conducted credit card
transactions, as well as retailers who primarily conducted debit
card transactions. Def endant argued that the potential for
conflict between class nenbers was hi gh, as those cl ass nenbers who
mai nl y conducted credit card transacti ons woul d have the incentive
to argue that the cost of credit card transactions would not have
risen in the absence of the tie, in order to maximze their
recovery. By contrast, retailers who mainly conducted debit card
transactions would have far less interest in pursuing such a
strategy, and would instead wish to concentrate their efforts in
denonstrating that the price of debit card transactions woul d have

fallen in the absence of the tie. The Second Circuit, with one
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j udge di ssenting, rejected this argunent, reasoning that, while the
price of credit card transactions absent the tie would be |ess
relevant to the recovery of retailers who predom nantly conducted
debit card transactions, all potential class nenbers would benefit
froma showng that the prices for credit card transactions woul d
have stayed the sane, or risen negligibly, in the absence of the
tie. Id. at 144-45.

By contrast, as explained, supra, many of the |argest class
menbers in this case may not benefit fromPlaintiff’s strategy of
pursing an overcharge theory of damages, but rather may be harned
by Plaintiff’s attenpts to pursue this theory. Accordi ngly,
Plaintiff’s incentive to maxim ze its own recovery may work to the
detrinent of other nenbers of the proposed cl ass.

Plaintiff further argues that the conflict between itself and
the large retail er class nenbers who sell private | abel transparent
tape is illusory, because it could have taken advantage of any
shift to private label tape in the but-for world by purchasing
private |abel tape itself. I ndeed, if Plaintiff were able to
establish that it could easily have shifted its product mx to
account for the rise in market share of private |abel tape in the
but-for world, it mght have a credible argunent that its interest
in exploring a lost profits theory of damages during the nerits
stage of this litigation would be little different than the

interest of any other nenber of the proposed cl ass.

20



However, Plaintiff’'s assertion that it could have easily
pursued private | abel tape is not supported by the factual record
inthis case. Arthur Larson, who was in charge of purchasing for
Plaintiff from 1989 through 2002, testified that Plaintiff only
purchased 3M branded tape, had never purchased private | abel tape
fromany supplier, and had never possessed any interest in doing
So. (Larson Dep. at 41, 46-47.) The reason for this, according to
M. Larson, was that “[plaintiff] didn't really do a vol une that
woul d justify private labeling an item” (lLd. at 46.) M. Larson
further testified that, wth one exception (paintbrushes),
Plaintiff had never tried to introduce a private |abel office
product of any variety. (ld. at 45.) Dr. Rubinfeld al so explained
that aretailer nust be of a sufficiently large size to justify the
devel opnent and marketing of its own private |abel, and that
therefore private | abel products are not generally offered by small
retailers. (Rubinfeld Report, 9§ 66.) Accordingly, any argunent
that Plaintiff’s failure to purchase private-|abel transparent tape
was the result of Defendant’s unlawful conduct, and that Plaintiff
woul d have purchased private | abel transparent tape in the but-for
world, is belied by the testinony of M. Larson and Dr. Rubinfeld.
Dr. Kamen did argue in his testinony that there was no reason why
Plaintiff would not have been able to introduce private | abel tape
into the market itself. (See 11/04/03 N. T. at 136-37.) However,

Dr. Kam en’s testinony does not provide an adequate response to the
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testinmony of Dr. Rubinfeld and M. Larson. | ndeed, Dr. Kam en
never clearly explained howa retailer in Bradburn’s position could
have cultivated private |abel tape, and he appeared to nerely
assunme that any retailer who wi shed could enter the private | abel
market. Dr. Kamen testified as foll ows:

So, | don’t see these kinds of distinctions

bet ween, you know, where did they get the

private label, did they try to get the private

| abel, are they builders of private |abel.

They’'re profit maximzers and they don’t want

to be elimnated fromthe market and just sit

by and say, well, you know, it’s happening,

that's it.
(11/4/03 N.T. at 137.) Thus, Plaintiff has not nmade any show ng
that it either purchased private | abel tape, or that it would have
had any opportunity to purchase such private |abel tape absent

Defendant’s conduct.® As a result, Plaintiff maintains a vastly

°® There existed confusion at many points during the class
certification hearing concerning the proper definition of “private
| abel ” tape. Specifically, Dr. Kamen suggested during his
testinmony that, assumng that the conpany chose to produce it,
Plaintiff could have purchased private | abel tape branded with the
Crayola nanme. (N.T. 11/4/03 at 163.) (Dr. Kam en was speaking
hypot hetically, and there is no dispute that Crayola does not

manuf act ure transparent tape.) As noted, supra, in the instant
menor andum the Court adheres to the definition of private |abe
used in the Third Crcuit’s en banc opinion in LePage’s |1, which
defines private | abel tape as “tape sold under the retailer’s nane
rat her than under the name of the manufacturer.” LePage's |1, 324
F.3d at 144. The court in Lepage’'s Il referred to tape, other

than Scotch brand tape, sold under the manufacturer’s |abel as
“second brand” tape. Id. Under the Third Circuit’s definitions,
tape bearing the Crayola |abel would not be considered private
| abel tape, but rather “second brand” tape. Thus, Plaintiff’s
assertion that it could have purchased Crayola branded tape
provi des no support for Plaintiff’'s assertion that it could have
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different position in the market for transparent tape than do the
| arge volune retailers, a position which creates a serious and
i mm nent potential conflict between it and other nmenbers of the
proposed cl ass.

Finally, because the Court finds that the conflict of interest
between Plaintiff and the | arge-volune retailers would exist from
the nonent that the class was certified, the Court rejects

Plaintiff’s assertion that the opt out procedure found in Federal

entered the private | abel nmarket.

Furthernore, even assum ng, arguendo, that Plaintiff would
have been in a position to purchase “second brand” tape, there is
no evidence in the record which indicates that the markets for
private |abel and “second brand” tape would have behaved
identically or even simlarly in the marketpl ace absent Defendant’s
anti-conpetitive conduct. Indeed, Dr. Rubinfeld states in his
expert report that “different factors affect that price and
gquantity sold of non-3M branded products (such as LePage’s own
brand or Manco's Duck brand) than affect the price and quantity
sold of private |abel products.” (Rubinfeld Report, § 94.)
Moreover, evidence presented at the LePage’s trial tends to
indicate that private |abel tape, and not “second brand” tape,
woul d have been in a position to gain market share in the absence
of Defendant’s anti-conpetitive conduct. Dr. Musika, LePage’s
expert on damages at trial, constructed a | ost market share node
of damages which projected that there would have been a 1% shift
each year from 1992 until 2000 from branded tape sales to private
| abel tape sales. LePage’'s 11, 324 F.3d at 165. Furt hernore
Def endant’s own internal docunents nmake clear that Defendant
percei ved the conpetitive threat to its transparent tape sales to
cone from private |abel tape, and not “second brand” tape
manufactured by other suppliers. Def endant’s 1995 d obal
Strategic Plan indicated that, at the tinme, “There are no
established or recognized conpetitive brands in the marketpl ace;
the conpetition is private label and/or low cost offshore
products.” (Pl’s Class Ex. F, at 18.) Accordingly, the Court finds
that the inm nent potential conflicts between Plaintiff and those
retailers who were able to trade in private |abel tape exist
regardl ess of whether Plaintiff would have had the ability to sel
“second brand” tape.
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Rule of Cvil Procedure 23(c)(2) would either cure or render noot
t he probl ens i nherent in Plaintiff’s representation of the proposed
class. The United States Suprene Court (“Suprenme Court”) has held
t hat :

due process requires at a m ni nrumthat an absent
plaintiff be provided with an opportunity to
remove hinself fromthe class by executing and
returning an “opt out” or “request for
exclusion” formto the court. Finally, the Due
Process O ause of course requires that the naned
plaintiff at all tines adequately represent the
interests of the absent class nenbers.

Phillips Petroleum v. Shutts, 472 U S. 797, 812 (1985)(citing

Hansberry v. lee, 311 U S 32, 42-43 (1940))(enphasis added).

Furt hernore, placing the onus on nenbers of the proposed class to
affirmatively opt out seens particularly unfair in this case given
the fact that there is no evidence in the record that any of the
| ar gest cl ass nenbers, who al one account for the vast majority of
Def endant’s transparent tape sales (see supra, n. 4), have
denonstrated the slightest interest in pursuing this matter. Cf.

In re Mcrosoft Corp. Antitrust Litig., 214 F.R D. 371, 376-77 (D

Mi. 2003)(refusing to certify a class containing |arge purchasers
for failure to satisfy Rule 23(b)(1) and (b)(3), in part because
those | arge custoners had the incentive, as well as the resources,

toinstitute their own individual actions if they w shed.)?

0 The Court further notes that at |east some nenbers of the
proposed class have publicly stated their opposition to the Third
Crcuit’s finding in LePage’s that the conduct engaged in by
Def endant was illegal in the first place. Specifically, Staples
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Thus, because Plaintiff’s theory of damages i s antagonistic to
an alternative theory that many class nenbers will likely wish to
pursue, and because Plaintiff is not in a position to pursue this
alternative theory itself, Plaintiff’s interests are antagonistic
to those of other nenbers of the proposed class. The Court
therefore finds that Plaintiff cannot adequately represent the

interests of all of the proposed class nenbers. !

has joined an amcus brief filed before the Supreme Court which
urges the Court to grant certiorari and reverse the Third Grcuit’s
holding in LePage’s I1. (See Def’'s Mot. for Judicial Notice, EX.
A) Simlarly, the business roundtable, a group conprised of
approximately 150 Chief Executive Oficers of U S. conpanies,
including the nation’s third | argest retailer, has filed an am cus
brief urging the Suprenme Court to grant certiorari and reverse the
Third Grcuit’s ruling. (See Def’s Mt for Judicial Notice, EX.
B.) Sone disagreenent anong class nenbers will not generally be
sufficient to render the class representative i nadequate. 5 Janes
Wn Moore, et al., More' s Federal Practice, 8 23.25[4][b] (3d ed.

2003). However, “courts have found class representatives to be
i nadequate i f a substantial nunber of the class nenbers are clearly
and vigorously opposed to the litigation.” Id. (citing East Texas

Mot or Freight Sys. v. Rodriguez, 431 U. S. 395, 403 (1977)). Wile
two objections arising out of hundreds of potential class nenbers
certainly does not qualify as a substantial nunber, the Court is
m ndful of the fact that, as discussed supra, the eight |argest
purchasers of 3M s transparent tape conprise the vast majority of
its sales.

11 Defendant alternatively argues that Plaintiff is not an
adequat e cl ass representati ve because of all eged prior breaches of
fiduciary duty by Plaintiff’s corporate officers. (See Def’'s Opp.
Class Cert., Mem at 29-37.) Def endant al so argues that the
marital relationship between Brad Parkinson, the owner of 90% of
the stock of Plaintiff, and Terry Parkinson, who is one of the
cl ass counsel in this action, creates a conflict of interest which
disqualifies Plaintiff fromserving as class representative. (See
id.) The Court need not address these argunents, as the Court
finds, for the reasons stated supra, that Plaintiff 1is an
i nadequate cl ass representati ve.
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C. Typicality

In order for Plaintiff to satisfy this requirement, Plaintiff
must show that "the clainms or defenses of the representative
parties are typical of the clains or defenses of the class." Fed.
R CGv. P. 23(a). “The typicality requirenent is intended to
preclude certification of those cases where the | egal theories of
the nanmed plaintiffs potentially conflict with those of the
absentees.” Georgine, 83 F.3d at 631 (citation omtted).
Accordingly, “The inquiry assesses whether the naned plaintiffs
have incentives that align wth those of absent class nenbers so
that the absentees' interests wll be fairly represented.” |d.
(citation omtted). The typicality requirenent is therefore quite
simlar to the adequacy of representation requirenent, in that
“both ook to the potential for conflicts in the class.” Id. On
the other hand, the nere existence of factual differences between
the clainms of <class nenbers does not preclude a finding of
typicality. Rat her, “‘[f]actual differences will not render a
claimatypical if the claimarises fromthe sane event or practice
or course of conduct that gives rise to the clains of the class
menbers, and if it is based on the sane | egal theory.’” Barnes, 161
F.3d at 141 (quoting 1 Newberg on Cl ass Actions, 8 3.15, at 3-78);

see also Baby Neal, 43 F.3d at 58(“[E]ven relatively pronounced

factual differences wll generally not preclude a finding of

typicality where there is a strong simlarity of |egal theories.”)
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For the reasons discussed supra, in connection with
Plaintiff’s ability to adequately represent the interests of the
class, it is clear to the Court that Plaintiff’s clains are not
typical of the clains of many nenbers of the proposed class. In
particular, Plaintiff’'s inability to sell private |abel tape, and
consequent |ack of incentive to pursue |legal theories which may
benefit those class nenbers who had the ability to cultivate
private |abel tape sales, requires a finding that Plaintiff’'s
clains are not typical of those of the class.

D. Rule 23(b) Requirenments

The parties dispute whether Plaintiff satisfies the
requi renents of Rule 23(b), and specifically whether common
guestions predom nate over individual questions pursuant to Rule
23(b) (3). Because the Court finds that Plaintiff is not an
adequate class representative pursuant to Rule 23(a), the Court
does not reach this issue.
| V. CONCLUSI ON

For the foregoing reasons, Plaintiff’s Mtion for  ass
Certification is denied.

An appropriate order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRADBURN PARENT/ TEACHER )
STORE, | NC. ) ClVIL ACTI ON

V.

3M (M NNESCTA M NI NG AND )
MANUFACTURI NG COVPANY) : NO. 02-7676

ORDER
AND NOW this 1st day of March, 2004, IT IS HEREBY ORDERED

that, wupon consideration of Plaintiff’s Mtion for Cass
Certification (Docket # 53), all related subm ssions, and the
testinony taken at the hearing held in open court, for the reasons
stated in the acconpanying nenorandum Plaintiff’s Mtion is

DENI ED.

BY THE COURT:

John R Padova, J.






