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Pro se Plaintiff Gegory Alex Deneter brings this action
pursuant to 42 U.S.C. 8 1983 agai nst Def endants Todd Buskirk, Janes
Sm th, and Bob Meyers, all of whomare officials of the Northanpton
County Prison (“NCP") in Easton, Pennsylvania, for alleged
violations of his federal and state constitutional rights while he
was a pretrial detainee. Def endants filed a Mtion for Sunmary
Judgnment pursuant to Rule 56 of the Federal Rules of Gvil
Procedure, and the matter has been briefed by both parties. For
the reasons that follow, the Court grants Defendants’ Motion for
Summary Judgnent in its entirety.
| . BACKGROUND

The following facts are essentially undi sputed. On or about
May 14, 2003, Plaintiff was arrested by officers of the Bethl ehem
Police Departnent and charged with theft and receipt of stolen
property. (Am Conpl. § 1; Deneter Dep. at 5.) After Plaintiff
failed to post $5000 bail, he was commtted to the Northanpton
County Prison for pretrial detention. (Am Compl. 1 2; Deneter
Dep. at 5-6.) Plaintiff had been previously incarcerated at NCP on

at | east four separate occasions. (Buskirk Aff. 1 4.) On May 16,



2003, Defendant Todd Buskirk, NCP Warden, decided to transfer
Plaintiff to the Curran-Fronmhold Correctional Facility (“CFCF’) in
Phi | adel phia, (Am Conpl. ¢ 3; Buskirk Aff. 9{6), which is 62.49
mles away from NCP. (Def.’s Mem Supp. Summ J. at 17, n.5.)
Plaintiff was transferred pursuant to an agreenent between wardens
of local county correctional facilities. (Buskirk Aff. 9 9.)
Plaintiff was not given an opportunity to be heard in oppositionto
the transfer. (Am Compl. 9 5.) At the time of his transfer,
Plaintiff was litigating three pro se §8 1983 actions agai nst NCP
officials in the United States District Court for the Eastern
District of Pennsylvania, which is located in Philadel phia.
(Buskirk Aff. § 13.)

On May 19, 2003, Plaintiff sent a grievance slip to Defendant
Buskirk requesting his return to NCP. (Pl.’s Ex. 1.) By letter
dat ed May 29, 2003, Defendant Buskirk denied Plaintiff’s grievance.
(Pl.”s Ex. 2.) Enclosed wth the letter were two Northanpton
County Public Defender appointnment fornms. (Deneter Dep. at 12.)
Plaintiff submtted a conpleted formto NCP, and a cri m nal defense
attorney thereafter entered an appearance for Plaintiff in the
Nor t hanpt on County Court of Comron Pl eas on June 23, 2003. (ld. at
20, 26.) On or about June 23, 2003, Plaintiff was transported from
CFCF to NCP so that he could appear in court the next day for the
prelimnary hearing on the crimnal charges. (ILd. at 26-27.)

Plaintiff was tinely transferred from CFCF to NCP every tine that



he received a notice of a court appearance in connection his
crimnal case. (lLd. at 40, 53.)

Plaintiff nmet wwth his attorney for the first tinme on the day
of his prelimnary hearing. (ILd. at 27.) He did not ask his
attorney why she had not net with him earlier. (ILd. at 30.)
During their neeting, Plaintiff’s attorney advi sed himto wai ve the
prelimnary hearing, as the prosecution would be willing to drop
sone of the crimnal charges in exchange. (ILd. at 30.)
Plaintiff’s attorney al so advi sed hi mthat waiving the prelimnary
hearing would enable him to pronptly obtain nental health
treatnent, which was his main concern. (ld. at 30, 32.) Upon hi s
attorney’s advice, Plaintiff decided to waive the prelimnary
hearing. (ld. at 31.)

Plaintiff subsequently reconsidered his decision to waive the
prelimnary hearing. (Id. at 36.) He sent his attorney
approximately fifteen letters requesting a prelimnary hearing
(Id. at 37.) Plaintiff did not receive any response from his
attorney concerning his request for a prelimnary hearing. (ld. at
38.) Plaintiff also sent his attorney approxinmately fifteen nore
letters requesting that she provide himw th discovery and file
various nmotions on his behalf, including a notion for bai
reduction. (Ld. at 58-59, 83.) Plaintiff did not receive any
response to those letters until Novenber 2003, when his attorney

provided himw th copies of discovery. Plaintiff’'s attorney has



informed himthat she received the letters. (ld. at 83, 85.) She
has also advised him that her ability to represent him was not
hanpered by the fact that he was incarcerated at CFCF. (ld. at 69-
70.) On or about Cctober 15, 2003, Plaintiff filed a petition to
renmove counsel. (ld. at 62-63.)

Not wi t hst andi ng his petition to renove counsel, Plaintiff net
with his attorney in Novenber 2003 and entered a gqguilty plea
t hrough her on or about Decenber 19, 2003. (ld. at 61, 73.) On
February 11, 2004, Plaintiff’'s attorney filed a notion for bai
reduction on his behalf. The notion was granted, and Plaintiff’s
bail was reduced to $500. (ld. at 81-82.)

Wil e incarcerated at CFCF, Plaintiff has been attacked tw ce
by other innmates. (ILd. at 110-111.) After Plaintiff submtted
conplaints to CFCF prison officials, the offending inmates were
relocated in the prison. (Id. at 111.) To Defendant Buskirk’s
know edge, CFCF is no nore dangerous than any other county
correctional institution. (Buskirk Aff.  10.)

In his Anmended Conplaint, Plaintiff asserts severa
constitutional clains agai nst NCP Warden Todd Buskirk, NCP Director
of Corrections James Smth, and NCP I nt ake Adm ni strat or Bob Meyers

based on his transfer fromNCP to CFCF. ! Specifically, Plaintiff

YIn his Anmended Conpl aint, Plaintiff does not specify whet her
his clainms are agai nst Defendants in their individual capacities,
their official capacities, or both. Notably, the Arended Conpl ai nt
does not set forth allegations that would support clains against
Def endants in their official capacities. See Kentucky v. G aham
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argues that Defendants violated his federal and state
constitutional rights by transferring himto CFCF in retaliation
for his filing of Jlawsuits against various NCP officials.
Plaintiff also contends that Defendants violated his federal and
state constitutional due process rights by transferring himto CFCF
wi thout first according him an opportunity to be heard in
opposition to the transfer. Plaintiff further asserts that his
transfer to CFCF by Defendants interfered with his access to
counsel, caused unnecessary delays in his bail being reduced, and
subjected himto punitive prison conditions, in violation of his
federal and state constitutional rights.
1. LEGAL STANDARD

Summary  Judgnent is appropriate “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled

to judgnent as a matter of law” Fed. R Civ. P. 56(c) (“Rule 56”).

473 U. S. 159, 166 (1985)(noting that while personal liability can
be established by nerely showing that the official, acting under
the col or of state |law, caused the deprivation of a federal right,
“[mMore is required in an official capacity action, . . . for a
governnental entity is liable under § 1983 only when the entity
itself is a mnoving force behind the deprivation”)(interna
guotation omtted). Mor eover, the Anmended Conplaint includes
puni tive damages cl ai ns, which are not recoverable fromi ndi vi dual
defendants in their official capacities. G egory v. Chehi, 843
F.2d 111, 120 (3d Cir. 1988). Accordingly, the Court construes the
Amended Conpl aint as asserting clains agai nst Defendants only in
their individual capacities.




An issue is “genuine” if the evidence is such that a reasonable

jury could return a verdict for the non-noving party. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986). A factual dispute

is “material” if it mght affect the outconme of the case under
governing law. 1d.

A party seeking sumrmary judgnent always bears the initia
responsibility for informng the district court of the basis for
its nmotion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of materia

fact. Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986). \Were

the non-noving party bears the burden of proof on a particular
issue at trial, the novant’'s initial Celotex burden can be net
sinply by “pointing out to the district court that there is an
absence of evidence to support the non-noving party’'s case.” 1d.
at 325. After the noving party has nmet its initial burden, “the
adverse party’ s response, by affidavits or otherw se as provided in
this rule, nust set forth specific facts showing that there is a
genui ne issue for trial.” Fed. R Cv. P. 56(e). That is, sunmary
judgnent is appropriate if the non-noving party fails to rebut by
maki ng a factual showi ng “sufficient to establish the exi stence of
an el enent essential to that party’s case, and on which that party
W || bear the burden of proof at trial.” Celotex, 477 U.S. at 322.
Under Rule 56, the Court nust view the evidence presented on the

nmotion in the light nost favorable to the opposing party.



Anderson, 477 U.S. at 255. “If the opponent [of summary judgnent ]
has exceeded the ‘nere scintilla [of evidence] threshold and has
offered a genuine issue of material fact, then the court cannot
credit the novant’s version of events agai nst the opponent, even if
the quantity of the novant’s evidence far outweighs that of its

opponent. Big Apple BMN Inc. v. BMNof North Arerica, Inc., 974

F.2d 1358, 1363 (3d Gir. 1992).
111. DI SCUSSI ON

A. Defendants Janmes Smith and Bob Meyers

Def endants argue that the Court should grant summary judgnent
in favor of Defendants Janes Smth and Bob Meyers because they did
not personally participate inthe decisionto transfer Plaintiff to
CFCF. In support of this contention, Defendants submt the
affidavit of Defendant Buskirk, which states that Defendants Smth
and Meyers were “not involved in the decision making process for
plaintiff’s transfer.” (Buskirk Aff. 91 7,8.) Not abl vy,
Plaintiff’s Amended Conplaint nmakes no individualized factual
al l egations against Defendants Smth and Myers. Mor eover ,
Plaintiff has admtted that his belief that Defendant Smith was
personally involved in the transfer decision was based on
specul ation that “Buskirk has to go to [Smth] for the decisions.”
(Denmeter Dep. at 97-98.) Plaintiff further speculated that
Def endant Meyers was personally involved in the transfer decision

because he is an “adm nistrator and advisor for Buskirk.” (lLd. at



98-99.)

““A defendant in a civil rights action nust have persona
involvenent in the alleged wongs’ to be liable.” Sutton v.
Rasheed, 323 F.3d 236, 249 (3d Cr. 2003) (quoting Rode V.

Dellarciprete, 845 F.2d 1195, 1207 (3d Cir. 1988)). There exists

no genuine issue as to Defendants Smth and Meyers's |lack of
personal involvenent in the decision-making process surrounding
Plaintiff’s transfer to CFCF. Accordingly, Defendants Smth and
Meyers are entitled to sunmary judgnent as a matter of law with

respect to all of Plaintiff’s federal clains. See McGath v.

Johnson, 155 F. Supp. 2d 294, 305 (E.D. Pa. 2001)(granting summary
j udgment noti on where defendants did not participate inretaliatory
transfer decision).

B. Def endant Todd Buski rk

1. Retaliatory transfer

Plaintiff asserts that Defendant Buskirk violated his federal
constitutional rights by transferring himto CFCF in retaliation
for his filing of civil rights actions against various NCP
of ficials. “I G overnment actions, which standing alone do not
violate the Constitution, may nonethel ess be constitutional torts
if notivated in substantial part by a desire to punish an
i ndi vidual for the exercise of a constitutional right.” A lah v.

Seiverling, 229 F.3d 220, 224-25 (3d G r. 2000)(quoting Thaddeus- X

v. Blatter, 175 F.3d 378, 386 (6th Cr. 1999)(en banc)). A




plaintiff al | egi ng a retaliation claim nust show (1)
constitutionally protected conduct, (2) an adverse action by prison
officials sufficient to deter a person of ordinary firmess from
exercising his constitutional rights, and (3) t hat hi s
constitutionally protected conduct was a substantial or notivating

factor in the decision to discipline him Mtchell v. Horn, 318

F.3d 523, 530 (3d Gr. 2003)(citing Rauser v. Horn, 241 F.3d 330,

333 (3d Gr. 2001)). Once the plaintiff has nade his prima facie
showi ng, the burden shifts to the defendant to prove by a
preponderance of the evidence that he “would have nmade the sane
deci sion absent the protected conduct for reasons reasonably

related to a legiti mate penological interest.” Carter v. MG ady,

292 F.3d 152, 158 (3d Cr. 2002)(citing Rauser, 241 F.3d at 334).
As “[t]he Suprenme Court has made clear that decisions of prison
admnistrators areentitled to great deference,” id.,“the plaintiff
must neet a high standard in order to succeed in a retaliation
claim” MGath, 155 F. Supp. 2d at 302.

As to the first elenment of the retaliation claim Defendant
Buskirk does not dispute that the filing of lawsuits 1is

constitutionally protected activity. See Bounds v. Smith, 430 U. S

817, 822 (1977)(noting that i nmates have a constitutional right of

meani ngf ul access to the courts); Anderson v. Davila, 125 F. 3d 148,

161 (3d Cr. 1997)(finding that filing of lawsuits is protected

activity).



| nst ead, Def endant Buskirk asserts, and the Court agrees, that
the nmere transfer of Plaintiff from NCP to CFCF was not
sufficiently adverse to deter a person of ordinary firmess from
exercising his or her constitutional rights. See Rauser, 241 F. 3d
at 333 (finding sufficient adverse acti on where defendants not only
transferred prisoner to distant prison, but also denied his parole
and penalized him financially); Alah, 229 F.3d at 225 (finding
sufficient adverse action where defendants transferred inmate to
anot her prison and placed himin adm nistrative segregation); cf.

Brown v. Brody, 199 F.3d 446, 455-57 (D.C. Cr. 1999)(“The clear

trend of authority . . . is to hold that a purely lateral transfer

cannot rise to the level of a materially adverse enpl oynent
action.”). VWiile Plaintiff alleges that the prison transfer
chilled the exercise of his constitutional rights, his subjective
fear of further retaliation has little relevance under the

obj ective adverse action inquiry. See Thaddeus-X, 175 F. 3d at 398

(“The benefits of the [adverse action] standard are that it is an
objective inquiry . . . capable of screening the nost trivial of
actions fromconstitutional cognizance.”). Moreover, Plaintiff’s
argunent that the conditions of CFCF were nore dangerous and
punitive than the conditions of NCP fails to support a finding that
t he transfer ordered by Def endant Buskirk was sufficiently adverse,
as Def endant Buskirk’s uncontradicted affidavit states that he “was

not, and [is] not, aware that CFCF houses any particul ar category
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of inmate, or that it is any nore ‘punitive or dangerous than any

other County correctional facility.” (Buskirk Aff. § 10.);

[7)]

see
MGath, 155 F. Supp. 2d at 305 (granting summary judgnent for
prison official where inmate failed to produce any evidence that
prison official knew that plaintiff inmte would be placed in
restrictive housing upon prison transfer).? Indeed, the prison
transfer in this case arguably facilitated Plaintiff’'s exercise of
his constitutional rights, as CFCF is nuch closer than NCP to the
Eastern District of Pennsylvania, the court in which Plaintiff had

three pro se civil rights actions pendi ng agai nst NCP officials at

the tine of the transfer. See Allah, 229 F.3d at 225 (noting that

2 Plaintiff has submitted a letter, purportedly sent to
Def endant Buskirk, baldly alleging that the transfer to CFCF has
caused himto mss at |least four hearings in state court civi
proceedi ngs. Even assuming that Plaintiff did in fact mss four
schedul ed hearings, he presents no evidence that the state court
presi ding over the proceedings ordered CFCF, nuch less NCP, to
produce Plaintiff for those hearings. This allegation fails,
therefore, to advance Plaintiff’s showi ng of adverse action by
Def endant Buskirk. Plaintiff has also submtted another letter,
purportedly sent to Defendant Buskirk, baldly alleging that the
transfer to CFCF has interfered wth his nedications.
Specifically, the February 8, 2004 letter advises that Plaintiff
has to “wait[ ] to be seen by [a] CFCF psych doctor for two weeks
or nore, every time | return,” which presunably causes an
interruption in his receipt of nedication. There is no evidence
in the record that Plaintiff notified Defendant Buskirk of any
medi cation problens resulting fromthe transfer prior to February
8, 2004, or that Defendant Buskirk was otherw se personally aware
of Plaintiff’s medication problens prior to that date. Plaintiff
has not shown that the problens with his nedications have persi sted
since he notified Defendant Buskirk. In the absence of any
evidence directly attributing Plaintiff’s nmedication problens to
any act of om ssion by Defendant Buskirk, the allegations in the
February 8, 2004 letter fail to advance Plaintiff’s show ng of
adverse action.

11



whet her plaintiff satisfies adverse action elenent “w || depend on
the facts of the particular case”). The Court concl udes,
therefore, that Plaintiff has failed to rai se a genuine i ssue as to
whet her his transfer from NCP to CFCF was an adverse action by
Def endant Buskirk. 1In the absence of a showi ng of adverse action,
t he Court shoul d not second-guess the deci sion of Defendant Buskirk
to transfer Plaintiff from NCP to CFCF. Accordi ngly, Defendant
Buskirk is entitled to summary judgnent on Plaintiff’s retaliatory
transfer claim?

2. Renmumining clains

Plaintiff also asserts that Defendant Buskirk violated his
federal due process rights by transferring him to CFCF w thout
first according hi man opportunity to be heard in opposition to the

transfer.* Plaintiff relies on the decision of Cobb v. Aytch, 643

F.2d 946 (3d Cr. 1981), wherein the United States Court of Appeals

8  As it is uncontroverted that Defendant Buskirk had no
personal involvenent in, or personal know edge of, any allegedly
punitive prison conditions to which Plaintiff was subjected at
CFCF, Defendant Buskirk is also entitled to summary judgnment on
Plaintiff’s claim that the transfer to CFCF subjected him to
punitive prison conditions.

“* Plaintiff previously raised this claimin a nmotion for
tenporary restraining order in civil action nunber 03-1005 before
this Court. Al though civil action nunber 03-1005 involved an
incident involving NCP officials unrelated to Plaintiff’s transfer
to CFCF, the Court entertained the nmotion in light of Plaintiff’s
pro se status. After a hearing, the Court denied the notion based
on Plaintiff’s failure to show a reasonabl e probability of success
on the nmerits and to show that he would be irreparably harnmed by
the denial of injunctive relief. Deneter v. Buskirk, Cv. A No.
03-1005, 2003 W 22139780, at *4 (E.D. Pa. Aug. 27, 2003).
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for the Third Grcuit (“Third Circuit”) held that in the absence of
a pretrial detainee’'s consent, “a [prison] transfer nay not
ordinarily be made until the untried defendant has received notice
of the proposed transfer and an opportunity to be heard in a
Pennsylvania tribunal independent of the prison system in
opposition to it.” 1d. at 961. The Cobb decision was prem sed on
findings by the district court that the transfer of a class of
pretrial detainees had substantially interfered with their speedy
trial and effective assistance of counsel rights under the Sixth

Amendnent. |1d. at 960; see also United States v. Lyon, 898 F.2d

210, 216 n.6 (1st CGr. 1990)(discussing procedural posture of
Cobb). Specifically, the district court found that the pretrial
det ai nees, who had been transferred from Philadel phia County
prisons to five different Commonweal th correctional institutions
ranging from 90 to 300 mles away, were deprived of pretria
interviews with counsel and m ssed several court appearances and
parol e hearings when they were not returned to Philadel phia on
time. Id. at 951. The district court further found that, as a
result of the mssed court appearances and ensuing trial
conti nuances, many of the pretrial detainees spent nore tine in
pretrial incarceration than the eventual | ength of their sentences.
Id.

Def endant Buskirk does not dispute that Plaintiff was not

given an opportunity to be heard prior to his transfer to CFCF

13



| nst ead, Defendant argues, and the Court agrees, that Cobb does not
control this case. Unlike the pretrial detainees in Cobb,
Plaintiff has failed to adduce any evi dence denonstrating that the
transfer to CFCF substantially interfered wwth his speedy trial and
ef fective assistance of counsel rights under the Sixth Anmendnent.
Plaintiff nerely alleges that his transfer to CFCF resulted in a
total |loss of conmmunication with his defense attorney, who never
responded to any of his letters concerning his crimnal case, and
del ayed the reduction of his bail. Plaintiff offers no evidence
t hat defense counsel’s failure to respond to his inquiries, which
i ncluded a request for bail reduction, was caused by his transfer
to, or the location of, CFCF. | ndeed, Plaintiff’s attorney
advised himto the contrary. (Deneter Dep. at 69-70.) In further
contrast to the pretrial detainees in Cobb, Plaintiff admts that
he was returned to Northanpton County in tinme for all of his
schedul ed court appearances in connection with his crimnal case.
(Deneter Dep. at 40, 53.) Moreover, Plaintiff had the opportunity
to neet with his attorney in Novenber 2003, prior to entering a
plea on the crimnal charges. (Deneter Dep. at 61, 73.) Finally,

the 62.49-mle® driving di stance between CFCF and NCP does not, in

®In the August 27, 2003 O der-Menorandumdenying Plaintiff’s
notion for tenporary restraining order incivil action 03-1005, the
Court roughly estimated the distance between NCP and CFCF as 77
mles. See Deneter, 2003 W. 22139780, at *3. In connection with
the instant Mtion, Defendants have subm tted undi sputed evi dence
that the precise driving distance between NCP and CFCF is 62.49
m | es. (Def. Mem Supp. Summ J. at 17 n.5). For the sake of

14



itself, support Plaintiff’s claim as the pretrial detainees in
Cobb were transferred to prisons upwards of 300 mles away. See

Ford Bey v. Lowe, Cv. A No. 85-5873, 1986 W. 9247, at *3 (E. D

Pa. Aug. 25, 1986) (di stingui shing Cobb based on the di stance of the
prison transfer). As there exists no genuine issue as to whether
Plaintiff’s transfer to CFCF substantially interfered with his
rights to a speedy trial and effective assistance of counsel under
the Sixth Anmendnent, Cobb’s due process pronouncenents are not
applicable to this case. Accordi ngly, Defendant Buskirk is
entitled to summary judgnment on Plaintiff’s clains that the
transfer to CFCF viol ated his speedy trial, effective assi stance of
counsel, and due process rights under the federal Constitution.

C. Plaintiff's Pendent State Law d ai ns

Plaintiff also clainms that the transfer to CFCF violated his
rights under the Pennsylvania Constitution. Federal courts have
the power to exercise pendent jurisdiction over state |aw clains
that are “so related to clains in the action within such original

jurisdiction that they form part of the sane case or controversy

under Article Ill of the United States Constitution.” 28 U S.C. 8§
1367 (a). State clains are “so related” to federal clains when
t hey “derive froma common nucl eus of operative fact.” United M ne

accuracy, the Court now adopts Defendants’ calculation of the
driving distance between NCP and CFCF. The Court notes, however,
that it would still reach the same decision in the instant case if
the 77-mle cal cul ati on were used.
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Wrkers of America v. G bbs, 383 U S 715, 725 (1966). Pendent

jurisdiction, however, “is a doctrine of discretion, not of
plaintiff’s right.” 1d. at 726. Indeed, “if the federal clains
are dismssed before trial, even though not insubstantial in a
jurisdictional sense, the state clains should be dism ssed as

well.” Borough of Wst Mfflin v. Lancaster, 45 F. 3d 780, 788 (3d

Cr. 1995 (quoting G bbs, 383 US at 726). Havi ng granted
Def endants’ Mtion for Summary Judgnent in its entirety, the Court
declines to exercise pendent jurisdiction over Plaintiff’'s state
| aw cl ai ns. Accordingly, Plaintiff’s state law clains are
di sm ssed.

' V. CONCLUSI ON

For the foregoi ng reasons, the Court grants Defendants’ Mbtion
for Summary Judgnent in its entirety. An appropriate order

foll ows.

16



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GREGORY ALEX DEMETER : CIVIL ACTI ON
V.
TODD BUSKI RK, et al . : NO 03-4761
ORDER

AND NOW this 1st day of March, 2004, upon consideration of
Def endants’ Mdtion for Summary Judgnent (Docket Nos. 12, 27),
Plaintiff’s responses thereto (Docket Nos. 20, 28, 33), and al
rel ated subm ssions, IT IS HEREBY ORDERED t hat Defendants’ Mtion
is GRANTED in its entirety. Judgnent is entered in favor of

Def endants and against Plaintiff. This case shall be closed for

statistical purposes.

BY THE COURT:

John R Padova, J.



